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tAN  FRANCISCO 
PUBUC  UBRARV 


-  A   -  Year  19511 

Opinion  No, 

ABANDOIMENTS      -  Proposed  -    of   Street  Railway,    Bus, Trolley 
Bus,    or   Cable   Car   Lines   by  Public    Utilities   Com- 
mission under  Section   132.1    of   Charter   -   l^ether 
Section   116,1   Requires  Referral    of  Such  Action    to 
Planning  Commission   by   Board  of  Supervisors  785 

ACCEPTANCS  of  Deed  of   T^dication    - 

City  by   acceptance    of   deed  of    dedication   containing 
conditions   and  reservations  not   inconsistent   with 
purpose    of  dedication,    is    boi:md  by   the   conditions 
and  reservations    improved  860 

ACCESSORIES   -   liisic  Practice    rooms    as    accessory      to    apart- 
ment  building  or   residence  81;9 

ACT      and   Intent  necessary  for  person  to    change  residence  821 

ACTION     by  Board  of  Supervisors    under   Section   13  of  Charter; 
When  Action  by  Motion   Proper;    What   Constitutes 
Legislative  Act  776 

ACTIVE  -  Duty,    Coast   Guard,    IIo  Right   to  have  Examination 

Continued  789 

ADDITIONAL     Assessments  857 

ADKEISTRATOR   of  Health  Service  System  -  Must   Health  Service 

Board  Appoint   a  Medical   Director  -   Must  he   be  77i]. 

AGREEM5NT     -  for  Race     -   Juris-dict ion  'over  Park   Roads    and 
Hi ghways   -   Permit   for   Guardsmen   Road  Races   in 
Golden  Gate  Park;    Road  as   Structure;    Legality   of 
Proposed  778 

AID     to  Needy  Blind   -   Exemption  from  Execution  78I 

AID  to  Needy  Children   -  Exemption  from  Execution  78I 

AID  to  Partially  Self-Supporting  Blind  -   Exemption  from 

Execution  78I 

AIRPORT   -   Appropriation  for  Construction   of  Sewage  Disposal 

Plant   at  80lj3 

AIRPORT   -  re    agreement   for  U-Drive  Concession  833 


-  A  -  Year   1951j. 

Continued  Opinion  No, 

AMgiMDI'iaiT   -  Proposed  Amendiuent   to  Charter  Section   119.3 
TTelsting  to  Municipal  Railway  Operation   of  Cable 
Car  Lines;    Legality   of  Authorization  to   Controller 
and   Board  of  Supervisors   to   Capital   Cost  8l5 

AMORTIZING   Costs  of  Structures    and  Improvement    by  Lessees  788 

APPEAL   -  Farmers*  Market  Ordinance,    Interpretstion  of 

Term  "lossessed"    as  used  therein;   Power  of   ooard 

of   Supervisors   to  Provide  Appeal   to    Board  of  Permit 

Appeals   from  Suspension   or  Revocation   of  Permit 

Issued  there\inder  §23 

-^^^^AL   -  Right   of  Appeal   to  the   Board  of  Supervisors   from 
Actions   of  the  Public   Welfare  Department   Denying 
Applications   for  Old  Age  Aid  and  Blind  Aid,    and  for 
Ala  Supplemental   thereto 

APPLICATION  of  Section  1^.1   of  the   Cherter   in  Discon- 
tinuance   of  Use   of  Rolph  Playground 

APPLICATION      of  Sections   1562,2190,250?   ei^d  3091.5   of  the 
^are   institutions   Code    in   the  Destruction  of 
Public  Welfare  Records 

APPLICATION   of  Section   26205  of  the    Government   Code   in 
Destruction   of  Public    Welfare  Records 

APPLICATION   of  Section  26203   of  the   Government    Code   in   the 
destruction   of  Municipal  Records 

APPROPRIATION   -   General  Funds   -  Water  Department  836 

CWter  -  Power  of  Board  of  Supervisors   t^        ^   "'  ^^k 

A^ATIC  PARK   -  Exclusion   of   Boats 

olo 

'"''''^.'snnr'''-'    -^  ^^^P-^--  Of  funds  collected 

857 


861 

806 

830 
830 
831 


-  A  -  Year  19514- 

Continued  Opinion  No, 

ASSESSMEL^TS  -  Validity  or  Legality  of  85? 

AUTHORITY   of  H.S.B.  to  fix  Salary  of  Medical  Director  81^.0 


ART  OOMMISSION  Year  1951| 

Opinion  No. 

JURISDICTION  over  Design   of  Proposed  Alterations   to   DeYoung 

Museiim  853 


-  B  -  Year  195i|. 

Opinion  No. 

BARNEY  GOULD'S  Showboat  858 

3SNEFITS   (Retireraent )  -  Retirement  Board  can  Determine  Pact 
oT"  Death  of  Member  of  System  for  Purposes  of  Faying 
Retirement  Benefits  "  793 

BID  Procedure;  re  sale  of  v/alnuts  828 

BIDDERS  on  Informal  Proposals, Legality  of  Certification 

of  Coverage  by  blanket  i^iability  Policy  765 

BIDS  -  Painting  San  Francisco  Hospital  825 

BIDS  -  Re  modification  of  contract  where  put  out  to  bid      803A 

BLSACHHRS  -  Power  of  Board  of  Supervisors  to  Approve 

JTgreement  between  Recreation  and  Park  Commissioners 
and  Guardsmen  for  Conduct  of  Road  Races  in  Golden 
Gate  ^srk;  V/hether  Grandstands  and  Bleachers  Con- 
stitute Structures  within  Meaning  of  Section  h2   of 
Charter 


BOARD  of  Permit  Appeals 

BOAT  as  a  Building  or  Structure 

BOATS,  Exclusion  from  Aquatic  Park 

BOATS  ,  Regulation  of  Park  Corfmission  as  to  Charter  ^k2 

BODIES,  Persons  authorized  to  order  interment 

BODIES,  Release  of  by  Coroner  to  Persons  other  than 
Relatives 

BRIDGE  -^^auure.  Liability  of  «=0  for  Emergency  Repair, 


occasioned  thereby 

^^^^^^  fl^f^dl^^-   -1"'™  -^  Construction 

BUILDING  Code,  §30i|. 

^^'^'^^^C^     Code,  Applicability  to  boat 

BUILDING  -  May  Fire  Depsr-tment  Issue  Per>nit  for  Operat^'on 
of  Commercial  Garage  on  Unimproved  Proper??r Is"a 
Building  or  Structure  Requisite?         ^^  ^s  a     ^_^^ 


76k 
823 
858 
818 
818 
837 

837 

78Z; 

80i4. 
81^5 
Q$8 


-  B  -  Year  1951j. 

Continued  Opinion  No. 

BaiLDING  Permit,   One  Year  bar  to   reapplication  not    ap- 

plicable   to  Municioal   Code,    Pert   111,    §§2,26,5,30, 

31  QkS 

BUILDINGS,    Budgeting  of  Funds   for  Repair,   Maintenance    and 

Construction   of  801^. 

BUREAU      -   of  Delinquent   Revenue,    collections   by  for   Health 

Service   System  790 

BUS      -  Proposed  Abandonments   of  Street   Railway,   Bus,   Trolley 
Jbus,    or  Cable   Car  Lines   by  Public  Utilities   Com- 
mission under  Section  132.1  of   Charter;    'Whether 
Section    116.1   Requires   Referral   of  Such  Action  to 
Planning  Cojnriisslon   by  i^oard  of  Supervisors  785 


BOARD  OF     EDUCATION  Yeer  195ij. 

Opinion  No, 

VJARRAl^T  of  School  District  Employee  not  Presented  within 

Time  Required  in  Education  Code;  Effect  on  Obligation  773 


BOARD  OF  PEIMIT  APPEALS  Year  1951; 

Opinion  No. 

BOARD  of  Permit  Appeals,  Procedure  as  to  Hearing  and 

Continuance  (Huber  Lazar,  Taxicab  Operator)  832 


BOARD  OF  SUPERVISORS  Year  19514- 

Opinion  No. 

ABSETCE  from  State  of  Officers  of  Chartered  City  f"^  Jo^n^JJ 

— Permission  required;  Removal  from  Office  of  City  and 

County  Officers;  Application  of  Charter  Section  6; 

Inapplicability  of  Government  Code  Sections  1062 

and  1063  775 

ACCEFTAKCE  by  officers  of  chartered  City  and  County  of 
free  tickets,  passes  or  rides  from  railroad  or 
other  transportation  companies;  Application  of 
Section  19,  Article  Xll,  California  Constitution, 
Removal  from  office  of  City  and  County  officers; 
Mayor  Robinson's  invitation  for  free  ride  from 
Japan  Air  Lines;  Invitation  for  free  ride  from 
Japan  Air  Lines;  Invitation  to  other  San  Francisco 
Officers  for  free  ride  on  American  Air  Lines         766 

ACTION  by  Board  of  Supervisors  under  Section  13  of  Charter; 
When  Action  by  Motion  Proper  -  liTaat  Constitutes 
Legislative  Act  776 

APPLICABILITY  of  Charter  Provisions  Re  Adjustment  Inventory 

Covering  Loss  by  Theft  of  Exhibits  in  DeYoung  Museiun  769 

APPROPRIATING   $372,331.00  for  Construction  of  a  Sewage 

Treatment  Plant  at  San  Francisco  International  Air- 
port -  Your  File  II382  803B 

BOARD  OF  SUPERVISORS  -  Altering  prima  facie  speed  limit      809 

835 


BOARD  OF  SUPERVISORS  -  Procedure  to  follow  in  granting 
franchise 


BOARD  OF  SUPERVISORS  -  Proposed  Amendment  to  Charter  Section 
119.3  Relating  to  Municipal  Railway  Operation  of 
Cable  Car  i^ines;  Legality  of  Authorization  to  Con- 
troller and  Board  of  Supervisors  as  to  Capital 
Costs 


815 


CHAPTER  1588,  Statutes  of  1953,  Relating  to  Meetings  of 
Legislative  Bodies  of  Local  Agencies;  Effect  on 
Local  Law  and  Rules  of  Procedure  817 

^^^^^  Section  179  -  Declarations  of  Policy  793/^ 

CONVERSION  of  2-Man  Street  Car  to  1  Man  Operation;  Capital 

orl4aintenance  Expenditure  '      '^^^''^-^   ^^^ 


BOARD  CF  STJPSRVISORS  Year  19 51^- 

Continued  Opinion  No. 

DECLARAT^ION  of  Policy  -  V/hether  proposal  to  Continue  an 

5p^ation  specific  csble  car  lines  of  Municipal^ 

Railway  and  proposal  for  consolidation  of  certain 
lines  may  be  submitted  as  at  an  election;  ^^Diether 
such  declarations  of  policy  if  adopted  by  the  voters 
to  the  Public  Utilities  Commission  as  well  as  to  the 
Board  of  Supervisors  793A 

FARKSRS '  Market  Ordinance,  Interpretation  of  Term  "Possessed" 
as  Used  therein;  Power  of  Board  of  Permit  Appeals 
from  Suspension  or  Revocation  of  Permit  Issued  there- 
under 823 

IS  it  perm.lsslble  to  Erect  Signs  Indicating  a  Speed 

Restriction  of  30  Miles  Per  Hour  on  Third  Street, 
Between  Evans  Avenue  and  Armstrong  Avenue,  on 
which  Street  the  Authorized  Speed  Limit  is  35  miles 
per  hoiir?  8O9 

ISLAIS  Creek  Bridge,  Liability  of  City  or  other  Persons 

for  Certain  Alleged  Emergency  Repairs  78i|. 

JOINT  HIGHWAY  -  District  No.  10;  Transfer  of  Funds  Assessed 
for  a  Particular  Unit  to  Meet  Excess  Costs  on  other 
Units;  Whether  an  Additional  Assessment  Hay  Now  be 
made;  Validity  of  Assessment  on  Unit  6  85? 

LEGALITY  on  Proposed  Charter  Amendm.ent  Relating  to 

Employment  of  Blind  Persons  Bllj. 

^'^Y  Board  of  Supervisors  Conduct  Hearings  for  Purpose  of 
Inquiry  as  to  Conduct  of  Affairs  of  Redevelopment 
Agency  and  Discharge  of  its  Director?  798 

^•^AY  Operators  of  Automobile  Peeking  Facilities,  Including 
Garages,  Parking  Lots  and  Service  Stations,  who 
offer  Parking  Spece  to  the  Public  at  Established 
Rates  therefor  Legally  Require  that  Prospective 
Parking  Patrons  Contact  x,rlth  them  for  other  Services 
or  Purchases,  Such  as  Lubrication,  Gasoline  and  Oil, 
As  a  Condition  of  Transient  Rental  of  Parking  Space?   8IO 

MAY_  Signs  be  placed  Temporarily  on  Sidewalk  Area  Informing 

Public  of  Location  of  Nearby  Registration  Fecllltles?  820 

^^  ^^%^^???  f   Supervisors  by  Ordinance  Grant  Retirement 

fT^^^J^Jv,^"?  Certain  Prior  Temporary  Service  Conditional 
Upon  the  Payment  by  the  Concerned  Emcloyees  of  Normal 
Contributions  for  the  Period  of  Such  Service         797 


BOARD  OF  SUPERVISORS  Year  195t|- 

Continued  Opinion  No, 

MODIFICATION  of  Contract  by  P.ecreation  and  Park  Commission 

• He  Concessions  at  Lake  lierced  o03A 

PARKING,  Lot,  Validity  of  Condenination  under  Stated  Facts; 

""^ Is  Such  a  Lot  a  Parking  i.ot  under  State  Law?  792 

PERKIT  for  Guardsmen  Road  Races  in  Golden  Gate  Park;  Road 
as  Structure;  i^egality  of  Proposed  Agreement  for 
Race;  Jurisdiction  over  Park  Roads  and  Highways       778 

POl-JHR  of  Board  of  Supervisors  to  Approve  Agreement  3etv;een 
Recreation  and  Park  Commissioners  and  Guardsmen  for 
Conduct  of  Road  Races  in  Golden  Gate  Park;  Whether 
Grandstands  and  Bleachers  Constitute  Structures 
within  Meaning  of  Section  ij.2  of  Charter  761|. 

POV/ER  of  Public  Utilities  Commission  and  Board  of  Super- 
visors to  make  Appropriations  to  General  Fund 
from  Operating  Fund  of  San  Fraji-cisco  Water  Department 
for  in  Lieu  Tax  Payment;  Legality  of  Transfer  of 
Funds  by  Controller  836 

PROPOSED  Abandonments   of  Street  Railway,  Bus,  Trolley 
ms  or  Cable  Car  Lines  by  Public  Utilities  Com- 
mission under  Sect! or  I32.I  of  Charter;  Whether 
Section  116.1  Requires  Referral  of  Such  Action  to 
Planning  Commission  by  Board  of  Supervisors  785 

PROPOSED  Amendment  to  Charter  Section  119.3  delating  to 
Municipal  Railway  Operation  of  Cable  Car  Lines- 
i^egality  of  Authorization  to  Controller  and  Board 
of  Supervisors  as  to  Capital  Costs  8l5 


PROPOSED  Charter  Amendment,  Section  119.3  on  Operation 
of  Caole  Cars 

REGULATION  and  Prohibition  of  Night  Parking  on  Public 
otreets 

RESOLUTION  NO.  13991  Authorizing  City  to  Cancel  Relin- 
quisament  is  Applicable  only  to  Projects  for 
Hoii^^S  Iui^Sr%^"^^"*  "^^  "^^  been^Accepted  by 

^^^^   ""n/fr^^  J^*^^  ^^^^  °^  Supervisors  from  Actions 


79liA 
791 

780 


mental  thereto 

861 


BOARD  OF  SITERVISOES  Year  1951]. 

Continued  Opinion  No. 

SHOULD  Funds  for  Maintenance,  Repair  and  Construction 
o7  Public  Buildings  be  Budgeted  to  the  Accounts  of 
the  Respective  Departments  having  Jurisdiction  over 
Said  Buildings,  or  to  the  Accounts  of  the  Department 
of  Public  i/orks?  gOl^ 

STREET  Iriiprovement  Ordinance  of  193ij.;  Validity  of 
Ts'sessment,  One  Owner  only.  Unaccepted  Street, 
Benefit  to  Owner;  Public  Works  Code  Sections  kOO 
and  191;  Tort  Liability  to  City  of  person  who  Damages 
Unaccepted  Street  -  Edgehill  Way  813 


'^'^^  to  that  Portion  of  3vans  Avenue  Awarded  in  1929  by 
Silperior  Court  Action  No.  39,805 

VAILIDITY  and  Regularity  of  Adoption  of  Resolutions  No. 
13990  and  13991  (Series  of  1939)  Dealing  with  the 
transfer  of  Teraporary  Housing  from  the  Federal 
Government  to  the  Housing  Authority 

WAIVER  of  Statute  of  Limitations  (29802  of  Government 
Code  ; 


766 

770 
816 


Year 

1951|- 

Opinion  No, 

815 

to 

79itA 

796 

CABLE  Cars 

CABLE  Cers:  Constitutionality  of  Proposed  Amendment  to 
Section  Charter  119.3 

CABLE  Cars  -  Capital  Expenditure 

CABLE  Car  Lines  -  by  Public  Utilities  Commission  under 

Section  132.1  of  Charter  -  Whether  Section  116.1 

Requires  Referral  of  such  Action  to  Planning  Com- 
mission by  Doard  of  Supervisors  -  Proposed  Abandon- 
ments of  Street  Railway,  Bus,  Trolley  bus  or         7o5 

CABLE  Car  Lines  of  Kunicipel  Railway  and  Proposal  for 

^Consolidation  of  Certain  Lines  may  be  submitted  as  st 

an  Election;  'aihether  said  Declaration  of  policy  if 
adopted  would  constitute  an  directive  by  the  voters 
to  the  Public  Utilities  Commission  as  well  as  to  the 
Board  of  Supervisors  -  Declaration  of  ftiicy,  Whether 
Proposal  to  Continue  an  operative  specific  793A 

CABLE  Cars  -  Maintenance,  repairs  796 

CABLE  Cars  -  Rehabilitation  796 

CALIFORNIA   Constitution  §6,  Art.  IX  8l8 

CALIFOK^i  lA  Palace  iiegion  of  Honor  -  Is  Deposit  of  ?unds 

with  Treasurer  Required?  SSk- 

CAPITAL  Costs  8l5 

CAPITAL  Expenditures  -  Cable  Cars  796 

CAPITAL  -  Expenditures  under  Section  7ij.  of  the  Charter  795 

CAPITAL  Expenditures,  What  Constitutes  795 

CERTIFICATION  -  of  Coverage  by  Blanket  Liability  Policy  - 

Bidders  on  Informal  Proposals,  Legality  of  765 

CHARTER  Limitations  on  County  Officer  (Coroner)  837A 

CHIROPRACTORS.  Right  to  Render  Services  under  health 

Service  System  Plans  822 

CITY  MP  COUNTY  Power  to  Regulate  8l8 


_  c  -  "^®^^  ^^^^ 

Continued  Opinion  No. 


PTTY  PIAi^NIHG   CODE,   Fart  11,    Chap.    11*   Municipal   Code, 

CTTA    ?^^^^^-^;^^3   3-^    ^  .  i^^ie  Practice  Rooras  8t^9 

CIVIC  ATTDITORIUI^,   Refund  of  Deposits  5 


COAST   GUARD,   not   Included  in  Army   end  Navy 


789 


CODE  of  Civil  Procedure,  Sec.  ^690,23,1132-1131^;  San  Francisco  ^^^ 


Municipal  Code,  Sec.  205  of  Part  1 
COMMERCIAL  Garage 


COMMUMITY  ,  Redevelopment  Law 


812 


CO'-n-^ITTEE  -  Delegation  of  Duties   to   Coraraittee   of   Board  of 

— ^"^ S"upervisors   to  hear  Appeals   in  Old  Aj^e  Security  end 

Blind  Aid  Cases  861 


850 


COHPETITIVE  EXAI-gKATION      -  A   "Competitive"    examination   is 

one  that   is    open  to   "all"  819 

COMPETITIVE  BXAI4II.ATI0N,    Continued  for  examinee   going   into 

Army,i^svy  or  Marine  Corps  789 

COMPETITIVE   3XAJ-:iI-IATI0N  -   Date   Subraitted  in  an  Application 
form  cannot    in   Itself,    be    considered  as   the   "sole" 
term  819 

O0?/iPBTITIVE  S>:AIIINATI0N,   No  Right   for  Continuance  when 

entering   Coast   Guard  789 

COMPET ITIVE  ISA! IIIATIOH  -  So   long   as   2   or  more   qualified 

applicants  participate    in  the   first   test   it   is    com- 
petitive 819 

COHPETITIVE  EXAI:CTATI0N   -  The  mere   fact   that   2   or  more 

persons    qualify  for  an   exam  does   not  make   it   com- 
petitive;    they  must    actually  "participate"  819 

CONCESSION  Agreements   at  Airport;   Legality  of  833 


8O3A 


CONCESSION  -  Re  Modification  of  Contract  of  Park  Department 
OOI-IEESSION  of  Jud@nent  qq, 

CONSTITUTIONAL  -  Privileges;  Waiver  by  one  privately  benefited797 
CONSTITUTICNAi.ITy  of  Proposed  Amendment  to  Section  119.3  of 


Year 

1951+ 

Opinion 

No. 

Lings, 

8oi^. 

803A 

825 

859 

-  c  - 

Continued 

CO'MSTRUCTION,  Repair  and  Maintenance  of  Puclic  Buildings 
Budgeting  of  Funds  for 

CONTRACT,  Modification  of 

CONTRACTS  -  Painting  of  San  Francisco  Hospital 

CONTROL  of  Street  i-.igl:iting  Construction 

CONTRACTOR ' S  Pee,  Basis  of  in  School  Building,  Program 

F7CT  Englehardt  829 

CONTROLLER  -  Legality  of  Authorization  to  Controller  end 

Hoard  of  Supervisors  as  to  Capital  Costs  8l5 

CONVENTION  -  Attendance  of  S.P.  Juvenile  Court  Judge  8ljJL 

CORONER   -  Qualifications  837A 

CORPORATION,  not  ordinarily  construed  to  include  I-iunicipality  820 

OOUl'I'IY  Coimnittee,  Organization  Meeting  called  by  Registrar   839 

COliNTY  Officer  -  Coroner  837A 

COUNTY  RECORDS  -  Destruction  as  governed  by  Section  26205 

of  the  Government  Code  83I 

COURT  REPORTER   -  Money  paid  by  City  for  Transcriptions 

consi  dered  for  retirement  purposes  777 


Year  19^ 

Opinion 

No. 

'of 

776 
818 
858 

CHARTER  SECTIONS 


§13   of   Charter   -        '/vhen  iLction   by  Iloticn  iToper;    Vfcat 

Constitutes  Legislative  Act   -   iction   by  Board  of 
Supervisors   under 

§I|2   of    Quarter 

§1<.2   of  Charter 

§Il-2  of  Charter  -  Pov;er   of  Board  of  Supervisors  to  Approve 
Agreement    between   recreation   and  Park  Cormtiissioners 
and  Guardsmen  for  Conduct   of  Road  Races    in   Golden 
Gate  Park;    Whether  Grandstands   and  B]e  achers   Con- 
stitute  Structures  v/ithin   Meaning  of  76k 

§ij2   -    (Sutro  Heights   Park)  79!^ 

IM  s^«^  51  553 

§61i  -  does  not  authorize  Controller  or  Public  Utilities 
Conniission  or  the  board  of  Supervisors  to  Charge 


axes  to  the  Utilities 
^Ik     -  Capital  Expenditures 


§89 

193  must  be  followed  in  leasing  property  and  pemitting 
lessee  to  erect  structures  and  improvements  during 
term  of  lease 


836 
795 


§7lj.  -  (Expenditures)  ^^^^ 

i2^  826 

M  826 

iM  838 

826 


788 
833 
825 


121  -  re  agreement  for  U-Drive   concession  at  Airport 
§95 

■^^  ■  QC^5J7.°oS^?:^r"*  ^"  relation  to  Charter  Sections 

7>,  VV,4-J,<^U,106  qq-, 

§108 

811 

1108 

—  813 


CHARTER  SSCTIOKS  Year  1951]- 
Continued                  Opinion  No. 

§119.3  815 

§119,3   Proposed  Amendment,  Constituticnality  79l^.A 

§121  -  Control  of  Street  Lighting  859 

§121  -  Re  Agreement  for  U-Drive  Concession  833 

Control  of  Street  Lighting  859 


§125  -  Implied  finding  of  Civil  Service  Commission  that 
Employee  has  not  violated  residence  requirements 
of  Sec.  125  of  the  Charter  8]6 

§127»  Legality  of  appropriation  from  ^^ater  Operating  Fund 
to  General  Fund  es  in  Lieu  Tax  Payment  in  Water 
Department  properties  '  836 

§132.1  --116.1  -  Proposed  Abandonments  of  Street  Railway, 
bus.  Trolley  Bus  or  Cable  Car  Lines  by  Public 
Utilities  Commission  under  Section  132.1  of  Charter; 
Whether  Section  116.1  Required  Referral  of  Such 
Action  to  Planning  Commission  by  Bos>rd  of  Super- 
visors "  jQt 

in^L  -  Poxvers  &  Duties  of  Civil  Service  Commission         8lI^ 

§lij-3  -  Creation  of  Positions  Slii. 

§1^5  -  The  words  "tests"  and  "examinations"  as  here  used 
ere  synonymou  s 

An  Examination  or  test  way  consist  of  one  or  more 
parts 

A  "competitive  examination"  is  one  that  is  open 
to  "all" 

l^k^'02.   -  (Proposed  Charter  Imendment)  -  Emplovment 
of  Blind  Persons 

§151. k 

§l5l.li. 

§151,1;,  lli9 

^^^8*^  .  -  °"ly  applies  to  Retirement  of  Elective  Officials 

ll60_-tfalver  of  private  benefits  conferred  and  therebv 
upon  employees 


819 

811^. 
82ij. 
81^7 
827 
771 

797 


CHARTER  SECTIOMS  Year  195^- 

Continued  Opinion  Wo. 

§165.2  -  required  retirement  (even  tho  past  retirement 

age),  and  upon  such,  reentry  into  retirement  system 

a  redeposit  of  previously  withdrawn  monies  is  allowed  771 

§172.1  -  Construed  81j.O 

§172.1   -  Subd.  3  822 

§710  -CCP  -  Not  Applicable  to  Categorical  k'elfare  Aid        78I 

§§7.1l!.l  and  150  821 

§§13A1;>16,25,119.123  and  179  835 

§§21   and  22      (^ard  of  Supervisors)  798 

§§35.5   end  3^.Si  Qhk 

§§36,36.1i-.ia.l,  73  807 

§^39.21;  81^.5 

§§61  &91  856 

§§77,172.1          (Health  Service   System)  790 

§§82.5.61j.,66  and  19(d)  851i. 

§§85,165.2F  803 

§§  111.2, 31a,  71   and  151  8[|.6 

§§   153,11^.5   and  1I;6.1  852 

§U72.1   and  l5l  83!^. 

§§383.36.362,151,151.3  802 


CHIEF  ADMINISTRATIVE  OFFICER  Year  195ij. 

Opinion  No, 

APPLICATION  of  the  Provisions  of  Section  7  of  the  Charter, 
Relating  to  Residence,  to  Employee  on  Education 
Leave  821 

SUTRO   Heights  Park  as  Site  for  Exhibit  and  Exposition 

Hall  792^ 


CHIEF  PROBATION  OFFICER  Year     l^Bk 

Opinion  No, 

36  Probation  Officers;  Duties  and  Liabilities  in  Trans- 
porting 111  and  Injured  Children  from  Juvenile 
Hall  to  Sen  Francisco  Hospital  782 


CIVIL  SERVICE  COmiSSIOM  Year   195I|- 

Opinion  No, 

AFFLI CATION  of  the  Expression  "Army, Navy  or  Marine  Corps" 
in  Section  153  to  an  Applicant  in  a  Competitive 
Examination  who  goes  on  Active  Duty  in  the  Coast 
Guard  789 

COMPETITIVE  Examinations.  Participation  -  Child  Welfare 

Supervisor  -  One  Applicant  for  Position  819 

BIFLIBD  Finding  of  Civil  Service  Commission  has  not 
violated  residence  requirements  of  Section  125 

of  the  charter  816 

RBASSIGIfflBNT  of  Pilots,  Marine  Engineers  and  Marine 

i''iremen  under  Provisions  of  Section  38,3  of  the 

Charter,  Meaning  of  the  Word  "rank"  therein  802 


CONTROLrxKR  Year  1951; 

Opinion  No, 

CATEGORICAL  Aid;  Section  710  Code  of  Civil  Procedure         78I 

DSDUCTICNS  of  handling  charges  from  sales  price  of 

Jail  Store  Goods  838 

DUTY  -  to  Audit  California  Palace  Legion  of  Honor  Funds, 

and  over  Legion  of  Honor  Affairs  85/f 

SI-tEIRGENCY  -  Repair  of  Damaged  Water  Pipe  by  Tortfeasor  and 
Reimbursement  to  Home  Indemnity  Insurance  Company 
of  Insurance  Proceeds  Paid  to  City  by  Mistake        802A 

IS  The  Amount  of  Koney  Paid  to  a  Court  Reporter  for 

Transcriptions  from  the  Treasury  of  the  City  and 
County  (As  Distinguished  from  his  Per  Diem  and 
Transcriptions  Paid  by  others)  Part  of  his  Com- 
pensation for  Retirement  System  Purposes?  777 

LEGALITY  of  Transfer  of  Funds  by  Controller  836 

HEW_  Warrant  may  be  Issued  by  Controller  to  pay  old 

Obligations  -  Where  Board  of  Suv^ervisors  waives 
benefit  of  Section  2^802  nf  f.in^' Gr.Tr^v.v,w,-.>,<.  r^^. 


27""   "•^^      "1X0J.-0  ijuai-u  ox    supervisors  waives 

benefit  of  Section  29802  of  the  Government  Code 

POW^  of  Retirement  Board  to  Determine  Whether  Members  of 
Blne?Ttsr      ^°''  ^'''"^°''  "^   ^^^^"S  Retirement 

PROPOSED)  Amendment  to  Charter  Section  119.3  Relating  to 
minicipal  Railway  Operation  of  Cable  Car  x^irifs- 
Legaxity  of  Authorization  to  Controller  and  Boaid 
of  Supervisors  as  to  Capital  Costs 


816 
793 

815 


CORONER  Year  195il- 

Opinlon  Wo. 

CORCNBR   -   Qualifications  837A 

CORC I'TSR  -  Duty    bo  Release   Bodies   to   -Persons    other  than 

Relatives  837 


-  D  -  Year  IQ^k 

Opinion  No. 

DEATH  -  Retirement  Board  can  Determine  Pact  of  Death  of 
Member  of  System  for  Purpose  of  Paying  Retirement 
Benefits  793 

DECLARATIONS  of  Policy  -  V/hether  Proposal  to  Continue 

an  operative  specific  cable  car  lines  of  lluniclpal 
Railway  and  proposal  for  consolidation  of  certain 
lines  may  be  submitted  as  at  an  election;  Whether 
such  declarations  of  policy  if  adopted  would  con- 
stitute a  directive  by  the  voters  as  well  as  to 
the  Board  of  Supervisors  793A 

DEDICATION  OF  STREETS  -  Private  Utility  may  impose  reason- 
able  conditions  and  reservations  in  deed  of  dedica- 
tion to  City  for  Street  Purpose  860 

DEFERRED  -  Maintenance;  Cable  Cars  796 

DELEGATION  of  Duties  and  Powers, to  Homes  Association  by 

Redevelopment  Agency  855 

DELEGATION  of  Duties  -  Delegation  of  duties  to  committee 
of  Board  of  Supervisors  to  hear  appeals  in  Old 
Age  Security  and  Blind  Aid  861 

DESTRUCTION  of  Records,  Case  Histories,  Public  Welfare 

Department  83 0 

DESTRUCTION  of  Records,  Effect   of  Section  26205  of  the 

Government  Code  as  to  Municipal  Records  83I 

DIAI-IOND  HEIGHTS  Redevelopment  Project  -  Owner  Participa- 
tion therein  850 

DIRECTOR  -  Must  Health  Service  Board  Appoint  a  Medical  - 

Hust   he  be   Administrator  of   Health  Service  System  77[|. 

DISCRETIONARY  -  Powers  832 

DISCRmiNATION  Against  Blind  in  Civil  Service  Employment     8lij. 

DISTRICTS  -  Joint  Highway  857 

DUTIES   Assignments  of,  without  change  of  classification, 

Fire  Department  807 

DUTIES   of  Chief  Juvenile  Probation  Officer  and  his  Deputies 

and  Assistants  782 


DEPARTI^IEITO   OF  PUBLIC  HEALTH  Year  195i|. 

Opinion  No. 

DOSS  "The  New  Staiiffer  System"  -  A  Mechanical  Device,  Violate 

Massage  Parlor  Ordinance  805 

IS  Kaiser  Foundation  Hospital  Exempt  from  Laundry  Permit 

Requirements?  808 


DEFARTIIEITT  OF  PUBLIC  WEIiFARE  Year  19$^. 

Opinion  No. 

AID     to  the   IJeedy  Blind  861 

AID      to    the   partially  self-supporting  blind  861 

OLD  Age  Security  Aid  861 

RIGHT  of  Appeal  to  the  Board  of  Supervisors  from  Actions 
of  the  Public  Welfare  Department  Denying  Applica- 
tions for  Old  Age  Aid  and  Blind  Aid,  and  for  Aid 
Supplemental  thereto  861 

RIGHT  of  Offset  Against  Retirement  Contributions  of  Former 
Employee;  Method  of  Payment  otherwise;  Anne  M, 
Andrews,  Former  Social  Service  Worker  803 


DEPARTMENT  OF  PUBLIC  WORKS  Year  1951^. 

Opinion  No. 

BIDDERS  on  Informal  Proposals,  Legality  of  Certification 

of  Coverage  by  Blanket  Liability  Policy  765 

HAS  The  City  Authority  to  Order  Ovmer  of  the  Property 

to  Erect  a  Pence  or  Barricade  that  will  -Effectively 
Prevent  Children  from  Gaining  Access  to  Quarry        800 

STATE  Harbor  Comraissionj  Responsibility  for  Repair  and 

Maintenance  of  South  Side  of  Lombard  Street  between 
Battery  and  Sansome  Streets  8ll 


DISTRICT  ATTORI^SY  Year  195If 

Opinion  No, 

STATUS  of  Investigators  -  Exempt  position  of  Investiga- 
tors Argument  to  Voters  on  Interpreting  meaning 
of  Charter  Amendment  Ql^ 


821 


Opinion  No, 
ELECTION  -  Code  281j2  -  Duty  of  Registrar  of  Voters  839 
S^IERGBNCY-  Appointees  Entitled  to  Vacation  82? 

EMERGENCY  -  Work,  painting,  San  Francisco  Hospital         825 

EyiFLQYEE  -  May  Live  One  Place,  vihile  on  Leave,  have 
residence  elsewhere 

EMPLOYEE  on  Educsticnal  Leave,  Subject  to  Residence 

Provisions  of  Charter  821 

MPLOYEE  -  On  Leave,  Failing  to  keep  residence  in  S.P., 

subject  to  Dismissal  821 

EMPLOYEE  on  Leave,  incumbent  of  the  Position  821 

S-IPLOYEE-  Warrant  of  School  District  -  Not  Presented 

within  time  Required  in  Education  Code  -  Effect 

of  Obligation  773 

EMPLOYEE  -  Right  to  Vacation  after  one  years  service 

although  terminated  81^.7 

SI-iPLOYl-'IENT  of  Blind  Persons  8ll^. 

ERECTIONS   of  Structtires   and  Improvements   by  lesee   on 

CTTty   owned  Property;   Permissable  788 

ESTABLISIJMSNT  of  Municipal   Police  Departraent   "municipal 

affair"  826 

EVANS  AVENUE  -  Title  to  that  Portion  of  Evans  Avenue 

Awarded  in  1929  by  Superior  Court  Action  No.  39,805  766 

EXHIBITION  HALL  -  Use  of  Sutro  Heights  as  Site  79ij. 


-  P  -  Year  l^Sk 

Opinion  No. 

FARI'IER'S  MARKET  823 

FRANCHISE  -  Procedure,  vjhst   to  be  followed  by  Board  of 

Supervisors  835 

FUND  -  General  -  Water  Department  836 

FUNDS-  Budgeting  of  for  Repair , Maintenance  and  Con- 
struction of  Public  Buildings  Qol^ 

FUNDS  -  Transfer  of  -  Joint  Highway  District  No.  10        85? 

FUNERAL  Expenses,  Agreement  to  defray  as  prerequisite  to 

Release  by  Coroner  837 


FIRE  COmiSSION  Year   19511- 

Opinion  No. 

FIREBOAT  -  Abandonment,  Disposition  of  Personnel  802 

FIREBOAT  -  Personnel,  re  assignment  thereof  802 

COMPENSATION  for  Overtime  Worked  by  Assistant  Chief  Assigned 

to  Perform  the  Duties  of  Deptity  Chief  of  Department  80? 

L 114  IT  AT  ION  -  of  Ik  consecutive  hours  in  any  2l|.  80? 

LIMITATION  -  of  120  hours  in  each  15  day  period  80? 

MAY  Fire  Department  Issue  Perrdt  for  Operation  of  Commercial 
Garage  on  Unimproved  Property;  is  a  Building  or 

Structure  Requisite?  812 

PSRI-l IT  for  Operation  of  Commercial  Garage  on  Unimproved  Pro- 
perty 812 


Year 

19  51^ 

Opinion 

No. 

812 

787 

836 

GARAGE  Commercial 

GAS  TAX  FUNDS  -   Use   of   on  Park  Roads 

GENERAL  FUND  -   Water  Department 

GOLDEN   GATE  PARK- GUARDSMEN      -   J?ermit   for    Guardsmen  Road  Races 
in   Golden   Gate   i'ark;   Road   as   Structure;   Legality   of 
Proposed  Agreement  for  Race;    Jurisdiction  over  Park 
Roads   and  Highways  778 

GOLDEN   GATE  PARK   -   Use   of   Gas   Tax  Funds   on   Roadways  787 

GOVT.    CODE     -   Section  I|.025(b)  838 

GOVSRIMENT    CODE      Section   19701  8llj. 

GOVERNMSOT    CODE  -    27lj.60  837 

GOVERNMEITO    CODE-    Sec.    53050-53052  813 

GUARDSMEN- GOLDEN   GATE  PARK-GRANDSTANDS   -   Power   of   Board   of 
Supervisors   to  Approve  Agreement     between  Recreation 
end  Park   Conmissioners    and   Guardsmen  for    Conduct   of 
Road  Races    in   Golden   Gate  Park;    Whether   Grandstands 
and  Bleachers   Constitute   Structures   within  Meaning  of 
Section     lj2  of  Charter  Y78 


-  H  -  Year  195i|. 

Continued  Opinion  No, 

HOURS  of  Employment,  Fire  Department  80? 

HOURS  of  Work,  Deputy, Chief  of  Dept.  overtime  payment 

in  normal  day  S.P.P.D.  80? 


HEALTH   SERVICE   BOARD  Year   1951|. 

Opinion  No, 

AUTHORITY  -  of  H.S.B.  to  fix  Salary  of  Medical  Director        8L|.0 

DUTY  to  furnish  data  to  C.S.C.  for  inclusion  in  Salary 

Ordinance  81^.0 

MAY  Bureau  of  Delinquent  Revenue  Undertake  Collections 

for  Health  Service  System?  790 

MUST  Health  Service  Board  Appoint  a  Medical  Director.  Must 

he  be  Adininistrator  of  Health  Service  System  774 

UNDER  Subdivision  3  of  Section  172.1  of  the  Charter,  Does 
the  -"iealth  Service  Board  have  the  Power  to  Adopt 
a  Plan  or  Plans  Limiting  Covera~e  for  i'rofessional 
Services  to  Doctors  of  Medicine?  822 


HOUSING  AUTHORITY  Year  1951^ 

Opinion  No. 

RESOLUTION  No.  13991  (Series  of  1939);  Provision  Authorizing 
Oity  to  Cancel  Authorization  for  Relinquishment  is 
Applicable  only  as  to  such  Project  or  Projects  for 
which  Relinquishments  has  not  been  Accepted  by  the 
Housing  Authority  y30 

VALIDITY  and  Regularity  of  Adoption  of  Resolution  No.  13990 
TSeries  of  1939)  Approving  Agreement  between  City 
and  County  of  San  Francisco  and  Housing  Authority 
of  San  Francisco  and  Authorizing  Execution  of  Such 
Agreement,  and  Resolution  No.  13991  (Series  of  1939) 
Approving  Request  for  Transfer  of  Temporary  Public 
Housing  to  the  Housing  Authority  of  the  City  and 
County  of  San  Francisco  ^^q 


-  I  - 

IN  Lieu  Tax 

IlM JUNCTION  Fencing  Property 

IM^IATE  -  V/elfare  Fund  (Jail  Stores) 

INTERPRET AT IPS   of  Term  "Possessed" 

INVENTORIES  -  Applicability  of  Charter  Provision  Re  Ad- 
justment  Inventory  Covering  Loss  by  Theft  of  Exhibits 
in  DeYoung  Museujti  7^9 

ISUiIS  BRIDGE  -  Failure  -  Isls.is  Creek  Bridge,  Liability 
o?  City  or  other  Persons  for  Certain  Alleged  Emergency 
Repairs  yg^^ 


Year 

195i^ 

Opinl 

on  No 

836 
800 
838 
823 

-   J  -  Yeer  195ij. 

Opinion  No. 

JAIL  Stores  -  handling  Charges  deductible  by  Controller   838 

JOINT  Highway  District  No.  10  85? 

JUDO'TEOT   -  Confession  of  803 

JURISDICTION  -  Over  Perk  Roads  and  Highways  -  Permit 
for  Guardsmen  Road  Races  in  Golden  Gate  Park  - 
Road  as  Structure  -  Legality  of  Proposed  Agreement 
for  Race 


J^'^SNILE  COLiRT  -  T56  Probation  Officers;  Duties  and 

LiaMlities  in  Transporting  111  and  Injured  Children 
from  Juvenile  Hall  to  Sen  Francisco  Hospital 

JUVEIv^ILS  Court  Judge  -  Pajrment  of  Expenses  at  Juvenile 
Court  Judges  Convention 


778 

782 
8i|l 


-  K  -  Year  195k 

Opinion  No, 

KAISSR  Foundation  Hospital  -  not  Exenpt  from  Laundry  Permit 
Requirements  "       808 

KOREAN  Veteran,  Right  on  Promotional  Eligible  List         852 


-  L  -  Year  1951j. 

Opinion  No. 

LAKE  MERCED;  re  modification  of  contract  granting  con- 
cession 803A 

LAITNDRY  Permit  Requirements  8O8 

LKA.se  -  of  new  radio  -  telephone  service  must  conform  to 
provisions  of  Charter  Sections  68,89  &86,  Police 
Department,  Lease  of  radio-telephone  service        826 

LEASE  of  Personal  Property  for  Five  (5)  years  Per- 

mis sable  826 

LEASE  re  agreements  for  U-Drive  Concession  833 

LEASES  Term  "Possessed"  as  including  823 

LEASILTG  Property  and  permitting  lessees  to  erect  structures 
on  property  owned  by  City  within  terms  of  lease 
permissable  788 

LEGAL ITY  -  Bidders  on  Informal  Proposals,  Legality  of 
Certification  of  Coverage  by  Blanket  Liability 
Policy  765 

LEGALITY  of  Assessments  85? 

LEGALITY  of  Authorization  as  to  Capital  Costs  8l5 

LEGAL ITY  of  sale  of  walnuts  without  bid  828 

LEGALITY  of  Transfer  of  Funds  836 

LEGALITY  -  Permit  for  Guardsmen  Road  Races  in  Golden 
Sate  Park;  Road  as  Structure;  legality  of  Pro- 
posed Agreement  for  Race;  Jurisdiction  over  Park 
Roads  and  Highv;ays  778 

LEGISLATIVE  ACT  -  Action  by  Board  of  Supervisors  under 
Section  I3  of  Charter;  \-Ihen   Action  by  Motion 
Proper;  What  Constitutes  776 

?^^^^^^  can  Amortize  cost  of  structures  and  improvements 

erected  by  them  jqq 

LIBRARY  Department  -  Public  Contract  Procedure  8OI 

LIGHTING  -  Control  of  Street  Lighting  859 


-  L  -  Year  I95I4. 

Continued  Opinion  No. 

LINES  -  Cable  Car  8l5 

LOMBARD  Street,  duty  of  repair  as  between  Department  of 

Public  V/orks  and  State  Harbor  Commission  8II 

LYNCE  V.  CCSF,  11?  ch.  2d,  3kl   construed  852 


-  M  -  Year  19$k 

Opinion  No. 

MAINTENANCE  Rep8ir  and  Construction  of  Public  Buildings, 

Sulgeting  of  Funds   for  8OI1. 

MAINTENANCE  -  repairs  vs.  capital  expenditures.  Cable 

^iFs  796 

MAINTENANCE  San  Francisco  Hospital  82^ 

IIM     -   Streetcar,   Conversion,  Capital  Expenditures         795 

MASSAGE  PARLORS  -  Local  Ordinance  No.  6969  applies  to  all 
businesses  giving  massage  treatments  upon  the  human 
truck  or  limbs  of  customers  whether  by  manual  manip- 
ulation or  by  mechanical  devices,  self -operative  or 
otherwise,  or  both.  EXCEPTION:  Insofar  as  the  practice 
of  therapy  and  physiotherapy  is  concerned,  it  becomes 
entirely  a  matter  of  State  Control  on  or  after  Sept. 
9,195ij..  (See  Opinion  No.  751)  805 

MAY  Music  Practice  Rooms  be  permitted  in  a  Second 

Residential  District?  81^.9 

MEDICAL  Director  -  Must  Health  Service  Board  Appoint  a- 

Must  he  be  Administrator  of  Health  Service  System     771]. 

MEETINGS  -  of  Local  Agencies,  Special  and  Regular  817 

MICROPILI-IING  of  Records  before  Destruction,  Provisions  of 
Section  26205  of  the  Government  Code  as  Applied  to 
County  Records  831 

MICROFILMING  of  Records  before  Destruction,  Provision 
of  Section  26205  of   the  Government  Code  as 
applied  to  Municipal  Records  83I 

MISSION-BARTLETT  Parking  g^i 

MODIFICATION  of  Contract  of  Park  De.rartment  803A 


MOTELS 


81|5 


MOTION  -  Proposed  Abandonments  of  Street  Railway, Bus, 

Trolley  Bus,  or  Cable  Car  Lines  by  Public  Utilities 

slTlol'lT^'^fr   'r''°?  i^^-^  of^'charter;  slather 
lltliZJ-r    '^'^^r^^'t^   Referral  of  such  Action  to 
Planning  Commission  by  Board  of  Supervisors  785 


-  M  -  Year  195ij. 

Continued  Opinion  No, 

MUNICIPAL  Affairs  8li| 

MUNICIPAL  Affairs,  State  Affairs,  scope  of  each  81? 

I4UNICIPA1.  CODE  -  Part  1,  Sections  222  and  223  -  Employee 
property  excluded  from  membership  in  Retirement 
System,  while  under  Certification  from  a  Civil 
Service  eligible  list  for  temporary  employment, 
during  the  period  from  1933  and  1936.  779 

MUNICIPAL  CODE  -  Section  6^.  838 

MUNICIPAL  RAIL>;AY  operation  of  Cable  Car  Lines  8l5 

MUNICIPAL  RECORDS  .  Effect  of  Section  26205  as  to  their 

destruction  5-j3_ 

^^"JSIC  Practice  Rooms  In  Residential  District  81|.9 


MAYOR  Year  1951^ 

Opinion  No. 

ABSENCE  from  state  of  officers  of  Chartered  City  and  County; 

Permission  required;  Removal  from  office  of  City  and 

County  officers;  Application  of  Charter  Section  6; 

Inapplicability  of  Government  Code  Sections  1062 

and  1063  775 

ACCEPTANCE  by  Officers  of  Charter  City  and  County  of  free 
tickets,  passes  or  rides  from  railroad  or  other 
transportation  companies;  Application  of  Section  19, 
Article  Xll,  California  Constitution,  Removal  from 
Office  of  City  and  County  Officers;  Mayor  Robinson's 
invitation  for  free  ride  from  Japan  Air  Line; 
Invitation  to  other  San  Francisco  officers  for  free 
ride  on  American  Air  Line  768 

CAN  Certain  Expenditure  Items  for  "Deferred  Maintenance" 
of  Cable  Car  System  be  Included  in  Supplemental 
Budget  to  be  Paid  for  from  Tax  Receipts  796 

MAY  the  Officers  of  Member  of  the  San  Francisco  City 
Planning  Commission  and  Member  of  the  Board  of 
State  Harbor  Commissioners  for  San  Francisco 
Harbor  be  Held  by  one  Person  at  the  same  time         767 


M.H.    deYOUlTG  IIUSEUM  Year  1951; 

Opinion  No, 

APPLICABILITY  of  Charter  Provision  Re  Adjustment  Inven- 
tory  Covering  Loss  by  Theft  of  Exhibits  in  De 
Young  Museum  769 

JURISDICTIOIi  of  Art  Coninisslon  over  Design  of  Proposed 

Allevations  853 


MUi^ICIPAL  RAILWAY  Year   195ij- 

Opinion  No. 

SHOFPSHS  SPSCIAL  FARE;   Anticipated  Effect    on  Budget   of; 

Necessity  of  1^'inding  85i4A 


-  N  -  Year  19514- 

Opinion  No. 
NAVIGABLE  Waters,  Municipal  Regulation  of  use  8l8 

NIGHT  Parking  -  Prohibition  791 

NON-BXCLIISIVE  Agreenent  for  U-Drive  Concession  833 


-  0  -  Year  19$k 

Opinion  No. 

OFFICERS  ,  one  person  cannot  hold  conflicting  offices. 
Conflicting  duties,  prohibits  one  person  holding 
at  ssme  time  offices  of  San  Francisco  State  Harbor 
Commissioner  and  City  Planning  Coratiissioners  7^7 

OFFSETS  City's  Right  to  Exercise  Against  withdrawals  of  803 

OLD  Age  Security  Payments  -  exemption  from  Execution  78I 

OPSRATIITG  Engineer,  not  a  rank  in  Fire  Department  802 

OPERATING  FUND  836 

ORDINANCE  -  Farmers'  Market  823 

ORDINANCE  No.  276,  Series  1939  835 

ORDINANCE  No.  9.0321  establishing  Bureau  of  Delinquent 

Revenue  Collection  790 

OVERT Pg;  Compensation,  Fire  Department  80? 

OVERTIME  Pay  -  When  Statute  of  Limitations  begins  to  run     Sl^Ij. 

OVERT aiE  Payments  in  normal  work  day  Fire  Dept,  807 


>  p  _  Year  19514- 

Opinion  No, 

PACIFIC  GAS  &  ELECTRIC  CO.  -  Title  to  that  Portion  of 
Evans  Avenue  Awarded  in  1929  of  Superior  Court 
Action  No.  29,805  766 

FAINTING,  San  Prsncisco  Hospital  825 

PARK  COMIISSION,  Regulation  of  Aquatic  Park  8l8 

PARK  PURPOSES  -  May  Exhibition  Hall  be  Erected  on  Public 
Park  79ll. 

PARK  ROADS  -P5RI4IT  -  for  Guardsmen  Road  Races  in  Golden 
Gate  Park;  Road  as  Structure;  Legality  of  Pro- 
posed Agreement  for  Race;  Jurisdiction  over  Park 
Roads  and  Highways  778 

PARKING  FACILITIES,  duty  of  operator  to  post  Complete 

Charge  QlO 

PARKING  FACILITIES,  rates  conditioned  by  other  charges       8IO 

PARKING  LOT  -  Condemnation  of  Existing  Lot  for  Similar 

Purpose  792 

PARKING  LOT  -  Use  of  Parking  Meters  for  Operation  thereof    792 

PARKING  METERS  -  use  thereof  as  method  of  operating 

Public  Parking  Lot  792 

PAPlKING  -  Prohibition  by  other  than  Owner  of  Premises        791 

PARKING  -  Prohibition  of  Overnight  79I 

PARKING  TAX  -  Legality  of  proposed  Tax  for  Overnight 

Parking  on  Streets  79X 

PENAL  Code  -  Section  140259(b)  838 

PERtillT  -  Farmers'  Market  823 

PERI4IT  for  Operation  of  Commercial  Garage  8l2 

"PERSON"Ordinarilv  not  Construed  to  Include  Municipality  820 

PERSONAL   Property;  re  Sale  of  Walnuts  828 

PLANNING  CODE  -  §§100,  101  81^5 


_  P  _  Year  19514- 

Continued  Opinion  No, 

FLAMING  COFMISSION  785 

PLAYGROUNDS  Discontinuance  end/or  Absndcnment  -  Effect  of 
Section  I4J..I  of  the  Charter  and  the  Park  Discon- 
tinuance Law  of  1927  (Sections  38lUj.0-ii.62  of  the 
Government  Code )  806 

PLAZA  -  Parking  8^1 

POLICE  Code,  Chapt .  Vlll,  Art.  1,  §63,6l4.,23,i|l4.,87,88        8I8 

POLICE  OFFICERS  -  Right  to  Overtime  and  Increments  - 

Statute  of  Limitations  filled  while  in  Military 

Service  ^kk 

POLICE  Power,  Municipal  Regulation  of  Navigable  Waters      818 

POVjER  of  Board  of  Supervisors  to  Approve  Agreement 

between  Recreation  and  Park  Commissioners  and 

Guardsmen  for  Conduct  of  Road  Races  in  Golden 

Gate  Park;  Whether  Grandstands  and  Bleachers 

Constitute  Structures  within  meaning  of  Section 

l]2   of  Charter  7^k 

POLICY  Questions;  Powers  and  Duties  of  Civil  Service 
Corrcnisslon;  Power  of  Board  of  Supervisors  to 
Create  Positions  811; 

POSSESSED  -  Interpretation  of  Term  823 

POWER  of  Board  to  Hear  Appeal  Pending  determination  of 

Criminal  Charge  against  Permittee  832 

POl^fER  of  State  to  Affect  Municipal  Governmental  Proceeding   81? 

PRESENTED  -  Warrant  of  School  District  Employee  not  - 

within  Time  Required  in  Education  Code;  Effect  on 
Obligation  773 

PROBATION  Officers  -  t56  Probation  Officers;  Duties  end 
ETabilities  in  Transporting  111  and  Injured 
Children  from  Juvenile  Hall  to  San  Francisco 
Hospital  782 

PROCLAMATION  of  Peace,  under  Sec.  153  852 

PROMOTIONAL  List,  Continuation  Indefinetly  852 


_  p  -  Year  1951f 

Continued  Opinion  No, 

PROMPT 10 MAL  List,  Exeminetion  under  Sec.  153  852 

PROPERTY  Vacant 


812 


PROPRIETARY  Capacity  of  City  in  Leasing  property  and 
permitting  lessee  to  erect  structures  or  im- 
provements during  term  of  lease  788 

PUBLIC  Action  81? 

PUBLIC  Administrator  -  Deposit  of  Cash  with  City  and  County 

Treasurer  d>l\.Q 

PUBLIC  Contract  -  Procedure  as  applied  to  Library 

Department  801 

PUBLIC  Officers  -  One  Person  cannot  hold  conflicting 

offices  767 

PUBLIC  Works  Code.  Sec.  191,  1^.00  813 

PUBLIC  Works  Code  -§§l,2(a),  3  8i^5 

PUBLICITY  817 


PARKING  AUTHORITY  Year  19514- 

Opinion  No. 

ST.  MARY'S  SQUARE  GARAGE  LEASE; Construction  Completion 
Date,  Effect  of  Strike  to  Pospone  Rental,  Effect 
of  Partial  Operation  on  Rental  786 


POLICE  PgPARTKENT.  Year  1951j. 

Opinion  Wo, 

LEGALITY  of  Proposed  5-Year  Agreement  by  the  Pacific 

Telephone  and  Telegraph  Company  to  5'urnish  Private 

Radio-Telephone  Mobile  Service  to  San  Francisco 

Police  Department  826 

TITLE  and  Right  of  Public  Traffic  Regulation  in  Recessed 
Portion  of  Third  Street  Fronting  Southern  Pacific 
Depot  at  Tovmsend  Street  783 


PUBLIC  ADF-IHISTRATOR  Year   195il. 

Opinion  No. 
DEPOSIT   of   Cash  with  City  and   County  Treasurer  8J4.8 


PUBLIC  LIBRARY  Year  19$l\. 

Opinion  No. 
LIBRARY  Department  in  Relation  to  Public  Contract  Procedure   801 


PUBLIC  UTILITIES   COI'MISSION  Year  19514- 

Opinion  No, 

CAN  Public  Utilities  Commission  Allow  Private  Corporation 
(Scheduled  Air  Carriers)  to  Finance  Addition  to 
Airport  Terninal  Building  under  Legse  Arrangement, 
The  Cost  thereof  to  be  Amortized  by  Rental  Reductions?  788 

CONTROL  of  Street  Lighting  859 

POWER  of  Public  Utilities  Commission  -  VJater  Department      836 

PUBLIC  UTILITIES  -  Cable  Car  Expenditures  796 

PUBLIC  UTILITIES  COmiSSION-  as  well  as  to  the  Board  of 

Supervisors  -  Declaration  of  Policy;  Ivhether  proposal 
to  continue  an  operative  specific  cable  car  lines  of 
Municipal  Railway  and  proposal  for  consolidation  of 
certain  lines  may  be  submitted  as  at  an  election; 
whether  such  declaration  of  policy  if  adopted  would 
constitute  an  directive  by  the  voters  to  the  Public 
Utilities  Commission 


PUBLIC  UTILITIES  COM'-iISSION  -  Proposed  Abandonments  of 

Street  Railway, Bus,  Trolley  bus,  or  Cable  Car  Lines 
by  Public  Utilities  Commission  under  Section  132.1 
of  Charter;  l^^lether  Section  116.1  Requires  Referral 
of  Such  Action  to  Planning  Commission  by  Board  of 
Supervisors 


793A 


785 


PUBLIC  WELFARE  DSFARTIIBNT  Year  19514- 

Opinion  No, 
DESTRUCTION  of  Records,  Case  nistories  83O 


PURCHASSR  OF  SUPPLIES  Year  1951; 

Opinion  No. 

APPLICABILITY  of  Charter  Provision  Re  Adjustment   Inven- 
tory  Covering  Loss  by  Theft  of  Exhibits  in  DeYoung 

769 


Museum 


-  Q  -  Year  195i|. 

Opinion  No. 
QUARRY     -   Fencing  800 


-  R  -  Year  ig^l; 

Opinion  No 
RACE  PERMIT  for  Guardsmen  Road  Races  in  Golden  Gate  Park; 


773 


765 
856 

825 


L  j.jm.ji.  J.      i  vj.        —  1/ia.i  \At>iii<iij      iiwovA     -•ta.^owa       J.1J      ^UJ-VACii      UCXUO      X^  CX  li.  j 

i^oad  as  Structure,  i^egality  of  Proposed  Agreement 
for  Race;  Jurisdiction  over  Park  Roads  and  iUgliways 

RAM  -  Meaning  of  Term  used  In  Sec.  38.3  802 

RATES  -  to  be  Charged  for  Parking  851 

REAL  PROPERTY  -  Exempt  from  Taxation  772 

REFERRAL  Proposed  Abandonments  of  Street  Railway,  Bus, 

Trolley  Bus,  or  Cable  Car  Lines  by  Public  Utilities 
Commission  under  Section  132.1  of  t;harter:  Whether 
Section  116.1  Requires  Referral  of  Such  Action  to 
Planning  Commission  by  Board  of  Supervisors 

^^SFmro  of  Deposits  to  Lessees  of  Auditorium 

^^^^^B^d^l^j^nr^?''!  ^5^  Construction  of  Public  Buildings, 
Budgeting  of  Funds  for  ^  * 

^^AIR  -  San  Francisco  Hospital 

f^^^^^^S,   -  Capital  Expenditures  v.  Maintenance  796 

RSQl-IP^4ENT  of  Publicity  in  Conduct  of  Municipal  Affairs    817 

RESERVATIQMS  IN  DEEDS  OF  DKBTOATTom  .  Reservations 

reasonably  improved  m  deeds  of  dedicI??on  ?or  Street 
rurposes  from  Private  Utility  created  a  ?alid  Con??!ct 
Sbitio?  not  r"f  thereunder  by  Constitutional  pro- 
hibition not  to  impair  obllgatL  ons  of  contract        860 
RSSIDEHTIAL.  District  -  Permit  for  Music  Practice  rooms 
HESIDENTIAL  District  -  Second  -  Permit  for  Music  Practice 

'"'''^'^^3  L^\M?o-nVr\l9lj  ?i   -—  Of  Keso- 
Deallng  with  the  T^ansfe^  of  TLn^'''^'-°^  ^^^^9) 
the  Federal  GovernS^St^^^^  tLlrin^Aut^^^Jf/^^^ 

mimm   -eanlng  of  phrase  "prior  service  credit" 


8k9 
Qk9 


780 

770 
797 


RECREATION  AND  PARK   COMi!ISSIO:T  Year   19514. 

Opinion  No, 

1936  ASRESMEIhT  >7ith  Rowing  Cliib  -(a)  re  ?ire  Insurance 
Policies  -  (b)  jjocaticn  of  new  Headquarters  at 
Lake  Merced  in  lieu  of  Aquatic  Fsrk  81+2 

EXCLUSION  of  ^o\-iev   Boats  from  Waters  of  Aquatic  rark 

witnin  200  Feet  of  the  Beech        *  8l8 

fCrSR   of  Board  of  Supervisors  to  Approve  Agreer.ent 
Between  Recreation  and  Park  CoEur.issicners  and 
Guardsr.en  for  Conduct   of  Road  Races  in  Oolden 
uate  ParK:;  Whether  3randstards  and  ::^leachers 
Constitute  Structures  within  Meaning  of  Section 
k2   of  Charter 


RCLPS  PLAY'30rip  .  Is  Discontinuance  of  use  Subject  to 
ropular  Vote    (Park  Abandonnent  Procedure) 


76q. 

806 

2^^  °LJ^^  ^^  ^^°^s   °^  Roadways    of   C-olden   C-ate   Park 

Sffect   on  Control  by  Recreation-Park  Coririission  767 

2SE  of  Sutro  Heights   as  Site  for  Exhibition  Eall  79]^ 


REDEVELOPMENT  AGENCY  Year  1951]- 

Opinion  No, 

CAN  Redevelopment  Agency  Pay  Certain  Former*  Employees  for 

"Vacation  Time?"  82ij. 

IS  Real  Property  Acquired  by  the  Redeveloprnent  Agency  in 
Connection  with  a  Redevelopment  Project  Exempt  from 
Real  Property  Taxation  During  the  Period  Said  Pro- 
perty is  Held  by  the  Redevelopment  Agency?  772 

IS  The  Redevelopment  Agency  Required  to  File  Subdivision 
Map  with  the  California  Real  Estate  Commission  for 
Any  of  its  Projects?  799 

REDEVELOPMENT  AGENCY  -  Homes  Association  855 

REDEVELOPI^IENT  AGENCY  -  Owner  Participation  -  Diamond 

Heights  850 


REGISTRAR  OF  VOTERS  Year  1951|. 

Opinion  No. 
AUTHORITY     to   call   County  Coiiimittee  Organization   Meeting        839 


RETIREMENT  SYSTEM  Year  19514. 

Opinion  No, 

COMPEHSAT ION   earnable  is  used  as  basis  for  deteriainlng 
"final  compensation;"  where  new  rates  of  compen- 
sation under  35.5.1  (Police)  and  36.2  (Pire)  of 
the  Charter  are  only  effective  as  of  October  1952 
in  determining  basis  for  retirement  allowance   (and 
not  retroactive  to  July  19^2;  814.3 

CONTRIBUTIOLjS  to  Retire;ient  System  under  35.5.1  (Police) 
and  36.2  (Fire)  of  the  Charter  (being  based  on 
earned  salary)  are  predicated  on  actual  pay  re- 
ceived during  the  period  from  July  1  thru  Sept. 
1952  8Ii.3 

DOBS  not  have  to  wait  7  years  to  determine  whether  mem- 
bers of  system  are  dead  for  purpose  of  paying 
Retirement  Benefits  793 

MEMBSRSHIF  in  Retirement  System,  from  1933  to  1936,  of 
Employee  Certified  from  a  Civil  Service  List  for 
Temporary  Employment;  Validity  of  Such  Claim  by 

Louis  Ross  y-Tg 

MONEY  Paid  Court  Reporter  by  City  for  Transcriptions 
considered  as  a  part  of  Compensation  for  Re- 
tirement Purposes  yyy 

RETIRBKENT  Rights  of  Former  Elective  Official  Re- 
employed in  1952  as  Miscellaneous  Employee  under 
Section  165.2  of  Charter,  and  Over  Retirement  Age  - 
Wm.  J.  Fitzgerald  Retirement  77I 


-  S  -  Year  195i|. 

Opinion  No. 

SAN  FRANCISCO  Unified  School  District  -  N.L.  Englehardt 

Contract  329 

SAI'J  FRANCISCO  Water  Department  -  Funds  836 

SAN  FRMCISCQ  Youth  Council  -  Juvenile  Court  Judge  Expenses 

to  Juvenile  Convention  as  Member  of  8iil 

SALE  of  personal  property,  no  longer  needed  by  a  City 
Department  must  conform  to  Section  68  of  Charter 

SALE  of  Walnuts  grovm  on  Water  Dept .  Property 

SM^E  of  Walnuts  through  Membership  in  Walnut  Growers 
Assoc • 

SCHOOL  Building  -  Meaning  of  in  Contract  where  Price  of 
Is  Basis  of  Fee 

SCHOOL  Warrant  of  -  District  Employee  not  Presen-f-AH  i^^^-i^.-r. 

Time  Required  in  Educatio^  C?S;"|?f ecr^fSbllgatSn   773 
SECRECY  in  Government 
SECRETARY  -  Health  Service  Board,  Salary,  Method  of  Fixing 

SEWA^  Disposal  Plant;  Appropriation  for  Construction  of, 

at  San  rrencisco  Airport  (International)  SOi+B 

^^  "pTSess^d  o?\an"d""'''  "''"'"  ^^'^'^^  ''   ^^^^ 

823 

SHERIFF  Jail  Stores  „  „ 

038 

85i(A 
SHOTOOAT      Barney  Gould  o^^ 

058 

SIDEWALKS.  -  Placing  of  Signs  thereon  by  Registrar        "   820 
SIGNS  must  comply  with  authorized  speed  limit  809 


826 
828 

828 
829 


817 
Q3k 


-  S  -  Year  195ij. 

Continued  Opinion  No, 

SIGNS,  Placing  on  sidewalks  by  Registrar  820 

SOLOKg^S  and  Sailors  -  Relief  Act  as  Tolling  Statute 

of  Limitations  8ijJ^ 

SOUTHERN  PACIFIC  -franchise  application  and  procedure 

to  be  followed  835 

SOUTHSRN  PACIFIC  right  to  lease  depot  property  783 

SPEED  Limit,  Board  of  Supervisors  may  alter  prima  facie  809 

SPEED  , Limit,  Board  of  Supervisors  restricted  in  altering  809 

SPSED  Limit,  increasing  prima  facie  809 

ST  MARY'S  SQUARE  Garage  Lease;  Effect  of  Strike  on  Terms 

thereof  766 

STATE  Harbor  Commission;  Responsibility  of  for  Street 

Repairs  8II 

STATE  Regional  Water  Pollution  Control  Board;  Appropriation 
for  Construction  of  Sewage  Disposal  Plant  at  S.F, 
Airport  8OI4B 

STATUTORY  BENEFITS  -  Waiver  by  one  privately  benefited       797 

STATUTORY  CONSTRUCTION  -  "The  Objective  sought  to  be 
Achieved  by  Statute,  as  well  as  the  evil  to  be 
prevented,  is  of  prime  consideration  in  its  inter- 
pretation 805 

STREET  Assessments,  Validity  of  8I3 

STREET  Dedications  -  Streets  may  be  deeded  to  City  for 
a  street  purpose  by  private  donor  and  the  donor 
may  improve  reasonable  restrictions  and  reservations   860 

STREET   Improvement  Ordinance  of  193lj.  813 


STREET  Lighting  -  Control  of 


859 


-  S  -  Year  l^Sk 

Continued  Opinion  No. 

STRKT??  Railway  -  Proposed  Abandonments  of  Street  Railway, 
Bus,  Trolley  Bus,  or  Cable  Car  Lines  by  Public 
Utilities  Commission  under  Section  132.1  of  Charter; 
Whether  Section  116,1  Requires  Referral  of  Such 
Action  to  Planning  Commission  by  Board  of  Supervisors   785 

STREET  Repair,  Responsibility  of  State  Board  of  Harbor 

Commissioners  for  8ll 

STREETS ,  tort  liability  of  person  who  damages  8l3 

STRIKE  -  Effect  re  postponment  of  contract  and  lease  rental 

and  completion  dates  786 

STRUCTURE  -  Permit  for  Giaardsmen  Road  Races  in  Golden  Gate 
Farlc,  Road  as  Structure;  Legality  of  Proposed  Agree- 
ment for  Race;  Jurisdiction  over  Park  Roads  and  High- 
ways 778 

STRUCTURES  -  Commercial  Garage  8l2 

STRUCTURES  -  Power  of  Board  of  Supervisors  to  Approve 

Agreement  between  Recreation  and  Park  Commissioners 
and  Guerdsm.en  for  Conduct  of  Road  Reces  In  Golden 
Gate  Park;  Whether  Grandstands  and  Bleachers  Con- 
stitute Structures  within  Meaning  of  Section  Ii2  of 
Charter  7^1, 

SUBDIVISION  Map  Act  799 

SUBROGATION,  has  C&C  right  of  for  Emergency  Repairs  made 
to  Islais  Bridge 


SUSPENSION  of  Permit 


761^. 
823 

SUTRO  HEIGHTS  -  Use  of,  as  Site  for  Exhibition  Hall  794 


SHERIFF  Year  19514. 

Opinion  No, 

SHERIFF'S  Jail  Stores  and  Innate  Welfare  Fund,  Handling 

Charge  838 


-  T  -  Year  195i|. 

Opinion  No, 
TAX  Payment  -  Water  Department  836 

TAXATION  -  Property  of  Redevelopment  Agency  exempt  772 

TAXI CABS  -  Permit  to  Operate  Taxicabs  832 

TBRI-ilNATION  of  Emergency  under  Sec.  1^3  852 

Tnffi_  Required  in  Education  Code  -  Effect  on  Obligation  - 
Warrant  of  School  District  Employee  not  Presented 
wit  hi  n 

TRANSFER  of  Funds 

^^^^^^  °^  F^"ds  -  Joint  Highway  District  No.  10 

^^^^^""hIm'^^  f^-^g  -  Proposed  Abandonments  of  Street 

TROLLEY  BUS  "^^^ 

785 


71k 
836 
857 


785 


TREASURER  Year  19511- 

Opinion  No. 
DEPOSIT  of  Cash  of  Public  Administrator  in  Treasury  81^.8 


-  U  -  Year  195k 

Opinion  No, 
U-DRIVE  Concession  8t  Airport;  Legality  of  833 


-  V 


Year  19^i^. 


Opinion  No, 


VACATION  Rights  of  Employees 


VACAT ION  Temporary  Employees  Right  to  aTter  one  year's 
service 

VACATIONS  -  Cash  Payment  in  Lieu  thereof 

VALIDITY  of  Assessments 

VEIilCLS  Code  §5ll,3(A) 

VOTERS  -  to  the  Public  Utilities  Commission  as  well  as  to 
the  Board  of  Supervisors  -  Declarations  of  Policy; 
Whether  proposal  to  continue  an  operation  specific 
cable  car  lines  of  Municipal  Railway  and  proposal 
for  consolidation  of  certain  lines  may  be  submitted 
as  at  an  election;  Whether  such  declarations  of 
policy  if  adopted  would  constitute  an  directive  by 
the 


827 
8i;7 

857 
809 


793A 


-  W  -  Year  195l|. 

Opinion  No, 

WAIVER  on  Constitutional,  Statutory  or  Charter  Benefits; 

Legal  Conditions  Governing  such  Waiver  797 

WAIVER  of  Employees  of  Private  Benefits  conferred  by 

Charter  Section  160  797 

WAIVER  OF  UTILITY  RELOCATION  COSTS  BY  CITY  -  Wnen  City 
accepts  deed  of  dedication  for  a  public  street 
from  a  private  utility  containing  reservations 
of  existing  facilities  in  the  area,  and  others 
to  be  installed,  it  perhaps  waives  its  official 
power  to  assess  costs  of  relocation  of  facilities 
upon  the  donor  860 

WALNUT  Growers  Assoc,;  re  sale  of  Walnuts  828 

WARRANT  -  New  Warrant  may  be   issued  by  Controller  to  Pay 
Old  Obligations  -  Where  Board  of  Supervisors  Waives 
Benefit  of  Section  29802  of  the  Government  Code       816 


WARRANT  of  School  District  Employee  not  Present  within 

time  Required  in  Education  Code;  Effect  on  Obligation  773 


WATERS,  Navigable,  Municipal  Regulation  of  use 


818 


VJATER  DEFARTI-IENT  Yeer  19514- 

Opinion  No, 
IN  Lieu  Tax  Payment  -  transfer  of  funds  836 

RE  Sale  of  Walnuts  828 


YOUTH  GUIDANCE  CENTER  Year  195i|. 

Opinion  No. 

T56  Probation  Officers;  Duties  and  Liabilities  in 
Transporting  111  and  Injured  Children  from 
Juvenile  Hall  to  San  Francisco  Hospital  782 


-  Z  -  Year  195I|- 

Opinion  No. 

ZONING,  Discretion  of  Planning  Commission  with  reference  to 

approval  of  "permitted  uses."  Ql^S 


OPINION   NO.    76U 
January  1+,    1951+ 


SUBJECT:      PO^'ER    0?  BOi.RD   OP  SUPERVISORS   TO  APPROVE  AGREEMENT 
BEr^EEN  RECREATION  AND   PARK   COMMISSIONERS  Ai\fD 
GTJARDSMET'J   FOR    CONDUCT   OF  ROAD  RACES    IN  GOLDEN  GATE 
PARK;   VHETHER   GRAI^TDSTAJmS   AND   BLEACHERS    CONSTITUTE 
STRUCTURES  V^ITHIN  MEANING   OP  SECTION  k2    OP  CHARTER, 


Gentlemen! 


I  have  your  request   for   an  opinion,    as    follows: 


REQUEST 

"At  its  meeting  to  be  held  on  January  U,  195U  the  Board 
of  Supervisors  will  resume  consideration  of  a  proposed 
ordinance  entitled,  ''Approving  Agreement  to  be  Entered 
into  by  the  Recreation  and  Park  Commission  and  The  Guards- 
men, Covering  a  Sports  Car  Road  Race,  to  be  Held  in  Golden 
Gate  Park,  on  Sunday,  June  6,  195U»'   A  copy  of  the  ordi- 
nance, and  a  copy  of  the  agreement  between  the  Recreation 
and  Park  Department  and  The  Guardsmen,  are  attached  for 
your  reference. 

''In  connection  therewith,  Supervisor  Lewis  requests  your 
opinion  in  response  to  the  following  query: 

"Does  the  Board  of  Supervisors  or  the  Recreation 
and  Park  Commission  have  the  authority  to  decide 
whether  or  not  automobiles  shall  race  on  the  roads 
located  within  the  boundaries  of  Golden  Gate  Park? 

"Supervisor  KcAteer  asks  your  opinion  with  respect  to  the 
following: 

"Is  the  proposed  agreement  in  the  nature  of  a  contract 
or  administrative  recommendation  or  action  within  the 
purview  of  Section  22  of  the  Charter,  so  that  enact- 
ment of  the  proposed  ordinance  by  the  Board  of  Super- 
visors would  constitute  a  violation  of  said  Section  22? 


"Supervisor  Arnold  requests  your  opinion  in  answer  to  the 
following: 

"Should  the  agreement  be  entered  into,  would  The 
Guardsmen  thereby  be  granted  exclusive  control  of 
large  areas  within  Golden  Gate  Park?  Further,  would 
erection  of  grandstands  and  other  structures  appur- 
tenant to  the  conduct  of  the  road  race  necessitate 
formal  approval  by  the  Board  of  Supervisors?" 
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OPINION 


Section  [j.2  of  the  Charter  provides  that  the  Recreation  and 
Park  Cornmission  shall  have  the  complete  and  exclusive  control,  manage- 
ment and  direction  of  the  parks,  playgrounds,  recreation  centers  and 
all  other  recreation  facilities,  squares,  avenues  and  grounds  under 
its  jurisdiction.  This  control  and  management  is  in  express  language 
made  exclusive  and  is  hence  not  vested  in  the  Board  of  Supervisors, 
except  as  otherwise  expressly  provided. 

An  express  exception  to  this  plenary  power  of  control  and 
management  is  contained  in  the  following  provision  of  Section  ij.2: 

"The  commission  shall  not  lease  any  part  of  the 
lands  Tinder  its  control  nor  permit  the  building  or 
maintenance  or  use  of  any  structure  on  any  park, 
square,  avenue  or  ground,  except  for  recreation 
purposes,  and  each  letting  or  permit  shall  be  sub- 
ject to  approval  of  the  board  of  supervisors  by 
ordinance  .  .  .  ." 

Thus,  the  Board  of  Supervisors  has  no  power  or  jurisdiction 
over  the  proposed  agreement  with  the  Guardsmen  for  the  conduct  of 
auto  races  in  Golden  Gate  Park  unless  the  said  agreement  either  be 
a  lease  or  constitute  or  contain  a  permit  for  the  "building  or  main- 
tenance or  use  of  any  structure  on  any  park,  square,  avenue  or 
groxind." 

The  agreement  in  my  opinion  does  not  create  the  relation- 
ship of  landlord  and  tenant  and  is  not  a  lease.  There  is  no  term, 
no  rent  reserved,  no  right  of  exclusive  possession,  and  no  conveyance 
of  an  estate  in  the  land. 

The  question  is  presented  in  your  letter  as  to  whether  the 
erection  of  grandstands  or  other  structures  appurtenant  to  the  con- 
duct of  the  road  race  would  necessitate  formal  approval  by  the  Board 
of  Supervisors. 

In  this  connection  I  note  the  agreement  contains  the  fol- 
lowing provisions; 

"permitting  the  ....  erection  of  bleachers,  depots 
and  other  appiirtenances  within  the  above  described 
area;.  .  ." 

"All  installations  and  all  arrangements  of 
structures,  bleachers  or  booths  by  the  party  of 
the  second  part  or  any  of  its  agents  or  employees 
shall  be  subject  to  the  approval  of  the  General 
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Manager  of  the  Jlecreation  and  Park  Department." 

A  structure  Is  broadly  defined  as  something  composed  of 
parts  or  portions  which  have  been  put  together  by  huinan  exertion. 
(Bow  Lumber  Co.  v.  Perkins,  295  P»  552;  Mendoza  v.  Central  Forest, 
37  Cal.  App,  p.  289;  State  v.  Royal  Indemnity  Co.,  120  S.E.  1^-39; 
83  Corpus  Juris  Secundum  p.  5^8.)   In  a  more  restrictive  sense  the 
word  "structxu?e"  is  ordinarily  understood  to  mean  the  permanent 
stationary  erection  of  a  building  of  any  kind  especially  a  building 
of  some  size  or  magnif icance,  an  edifice.   (83  Corpus  Juris  Secundum 
p.  51^8.) 

In  the  broad  sense  the  terra  "structure"  has  been  held  to 
include  the  following:  fences:  Stewart  vs.  VJelsh,  178  S.V.',  2d  $06; 
Korasch  vs.  Peier,  61  P,  33;  poles  and  wires:  Forbes  vs.  Vlillamette 
Falls  Electric  Co.,   23  P.  67O;  He  stern  Electric  Co.  vs.  Cooley, 
251  P.  33I;  advertising  signs:  City  of  Mew  York  vs.  Winebiirg  Adver- 
tising Company,  IO7  W.Y.S.  lj.78;  Seiz  v.  City"of  Hot  Springs,  W5 
S.VJ.  2d  097;  Ackerman  v.  Steiner,  llj.7  A.  7ij.b;  a  flagstaff;  Lawyer 
V,  Joint  Dist.  No.  1,  228  N.VJ,  192;  a  dog  house:  University  Gardens 
V.  Silernon,  00  H.YTS.  2d  789;  a  chicken  house:  People  v.  Coffee, 
52  Cal.  App.  118. 

Bleachers  or  grandstands  are  miquestionably  structures  in 
the  broad  sense  of  the  term  and  considering  the  context  of  the  para- 
graph in  which  the  word  "structure"  Is  used  in  Section  ij.2,  I  am 
impelled  to  the  conclusion  that  it  is  used  in  a  broad  rather  than 
in  a  restricted  sense  and  that  it  contemplates  and  includes  the 
erections  here  in  question  even  though  they  are  of  a  very  temporary 
nature.  The  Charter  states  "any  structure"  and  the  word  "any"  is 
ordinarily  accorded  in  statutory  construction  the  meaning  of  "every" 
or  "all."   (Coelho  v.  Truckell,  9  Cal.  App.  2d  kl*)      Further,  the 
word  'tiermit"  is  used  in  connection  with  the  building,  maintenance 
and  use  of  structures  in  contradistinction  to  the  words  "lease"  and 
"letting"  of  lands,  and  it  is  difficult  to  conceive  of  what  perman- 
ent structures  would  be  constructed  on  park  grovinds  under  a  mere 
permit  or  license.   Permanent  structures  on  park  ground  would  or- 
dinarily be  constructed  by  the  Park  Commission  itself  or  by  other 
parties  under  a  long  term  lease. 

You  are  therefore  advised  that  as  the  proposed  agreement 
permits  the  erection  of  structures  on  park  grovmds  it  requires 
approval  of  the  Board  of  Supervisors  under  Section  i;2  of  the  Charter 
and  is  properly  before  the  Board  for  its  action. 

In  answer  to  Supervisor  Arnold'  s  further  question,  vinder 
the  terms  of  the  agreement  the  Guardsmen  are  not  granted  exclusive 
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control  of  large  areas  of  the  park.  The  agreement  in  this  connec- 
tion specifically  provides  as  follovjs: 

"It  is  further  mutually  understood  and  agreed 
that  the  rights  granted  to  the  party  of  the  second 
part  hereunder  for  the  use  of  the  premises,  which 
are  the  subject  of  this  agreement,  are  for  the  sole 
purpose  of  conducting  the  week-end  Sport  Car  Road 
Race  heretofore  described  and  the  party  of  the 
second  part  shall  not  have  exclusive  rights  to 
use  said  premises  under  this  agreement,  nor  does 
this  agreement  in  anywise  restrict  or  deprive  the 
public  generally  of  the  Golden  Gate  Park  or  of 
said  premises," 

Answering  the  question  raised  by  Supervisor  McAteer, 
I  advise  you  that  as  the  agreement  requires  your  approval  under 
Section  Ii.2  of  the  Charter,  there  would  be  no  violation  of  Section 
22  of  the  Charter  in  enactment  of  the  proposed  ordinance  approving 
the  agreement. 

You  are  thus  advised  in  connection  with  your  inquiries 
as  submitted. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


tjb/bji.: 


TO:    BOARD   OP   SUPERVISORS 

Attention:    John  R.   ficGrath,   Clerk 
235  City  Hall,   San  Francisco  2 


Opinion  No.    7^5 
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SUBJECT:    BIDDERS   ON   INFORMAL   PROPOSALS,    LEGALITY   OP    CERTIFICATION 
OP    COVERAGE  BY  BLANKET   LIABILITY   POLICY. 

Gentlemen: 


follows: 


We    are    in  receipt   of   your  reouest   for   opinion  as 


REQUEST 

"Your   opinion   is  requested  on  the   following: 

"It   has  been   customary  to   require    successful   bidders   on 
informal  proposal   procedure,    under   Section  17    of   Ordinaaec 
ij.792,    to  provide    insurance   coverage   on  bodily  injury  and 
property  damage    liability,    naming   the    City   and   County. 
All    jobs   in   this   category  are    less   than  :{p2,000,00   and 
many  less   than  ^100.00.      This   requirement   for   insurance 
coverage    is   an  added  expense   which  is   carried  to  the   bid- 
ders'   price   for   the    job, 

"Most   of   the   concerns  bidding  carry   such  insurance   under 
a  blanket  policy,    and  this  raises   the   question  as  to 
whether   a  certification  issued  by  the    insurance   carrier 
that    such  blanket   coverage    is   extended  to   a    specific    job 
and  naming  the    City  and   County  would   be    adeouate   protec- 
tion." 

OPINION 

A  written  certification  issued  and  delivered  by  the  insur- 
ance carrier  to  the  effect  that  blanket  coverage  is  extended  to  and 
covers  the  specific  job,  and  naming  the  City  as  an  assured,  would 
be  adequate  protection. 

Very  truly  yours. 


Ciffl/TJB 


DION  R.  HOLM 
City  Attorney 


To:   Department  of  public  Works 

Mr.  Sherman  P.  Duckel,  Director 
26o  City  Hall 
San  Prancisco  2. 


OPINION  NO.    766 
■January   7»    19$k 


SUBJECT:      TITLE  TO    Ttt\T    PORTION   OP   EVANS   AVENUE  A^-'ARDED 
IN   1929   BY   SUPERIOR   COURT  ACTION  NO.    39,8o5 

Gentlemen: 

I  have  your   request   for   an   opinion  as  follows: 

REQUEST 

"At   the    present   time   there   is   pending  before 
the   Streets  Committee   legislation  authorizing 
the    extension  of  Evans  Avenue   from  Hunter's 
Point   Boulevard  easterly, 

"To   assist    the    Committee   in  its   deliberations, 
I  have   been  directed   to  request  your   opinion  as 
to  where    the   title  rests   with  respect   to    that 
portion  of  Evans   avenue   which  was   granted  to   the 
Pacific   Gas   Sc  Electric   Company   in  1929  by  Superior 
Court   Action  No.    39,805." 

OPINION 

You  state  that  Pacific  Gas  Sc  Electric  Company  was  awarded  title 
to  certain  realty  in  Superior  Court  action  No.  39805  in  1929,  to 
wit:   part  of  Evans  Avenue.  You  do  not  state  specifically  whgit 
portion  of  Evans  Avenue  you  have  reference  to. 

An  examination  of  the  record  in  said  action  reveals  that  five 
parcels  were  involved;  Pacific  Gas  &  Electric  Company  was  not  a 
party;  that  the  plaintiff  was  California  Pacific  Title  Sc   Trust 
Company  and  title  to  the  properties  described  in  the  complaint  was 
quieted  in  it,  subject  to  certain  exceptions,  as  follows: 

"EXCEPTING  therefrom  those  portions  of  said  premises 
conveyed  to  the  City  and  County  of  San  Francisco  by 
deed  recorded  June  2^,  1923,  in  Book  697  of  Official 
Records,  page  307,  and  by  deed  recorded  May  ll;,  1928, 
in  Book  1675  of  Official  Records,  page  123, 

"ALSO  EXCEPTING  therefrom  any  other  portion  of  said 
premises  now  included  within  the  lines  of  any  open 
public  streets,  as  said  streets  are  shown  to  exist 
on  the  map  of  the  -oroperties  of  the  Water  Front  Land 
Corporation,  filed^  June  29,  1923,  in  Book  "J"  of  Maps, 
pages  26,  27  and  28,  and  that  certain  triangle-shaped 
portion  thereof  lying  within  the  lines  of  Jennings 
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"Street  vfhlch  was  included  within  the  lines  of  the 
Central  Park  Homestead  Association,  as  shown  upon 
the  Map  filed  May  11,  186?,  in  Book  "C"  and  "D" 
of  Maps,  page  87»  in  the  office  of  the  Recorder 
of  the  City  and  County  of  San  Francisco,  State  of 
California," 


"6.  That  at  the  said  time  of  the  commencement  of 
this  action,  City  and  County  of  San  Francisco,  a 
Municipal  Corporation,  held  an  easement  for  and  as  a 
sewer  right  of  way  over  and  along  Evans  Avenue  as 
described  in  Parcel  Five  herein." 

Therefore,  so  far  as  the  record  in  question  is  concerned 
no  title  was  given  to  or  quieted  in  Pacific  Gas  &  Electric  Company, 
1/fhat  changes  of  title  occurred  subsequent  to  said  action,  and  the 
present  ownership,  can  only  be  determined  by  a  title  search. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


Attn:   Mr.  John  R.  McGrath 
Clerk  of  the  Board 


C^.^H/LSM 


OPINION  NO.    767 
January  7,    1954 

SUBJECT:      MAY   THE   OFFICES   OF  TIE  IBER   OF  THE   SAN  FRINCISCO 
CITY    PLANNING  CO.EIISSION  AND    MEMBER    OP   THE 
BOARD   OF   STATE   HARBOR   COrn-IIS  SI  ONERS  FOR   SAN 
FRANCISCO  KARBOR    BE   HELD   BY   OWl    PERSON  AT 
THE   SAME  TIME. 

Dear  Sir: 

You  have  requested  the  opinion  of  this  office  in  response  to 
your  inquiry  whether  the  offices  of  member  of  the  San  Francisco 
City  Planning  Commission  and  member  of  the  Board  of  State  Harbor 
Commissioners  for  San  Francisco  Harbor  may  be  held  by  one  person 
at  the  same  time, 

OPINION 

The  question  presented  is  whether  the  duties  and  responsibil- 
ities of  the  two  offices  are  incompatible,  whether  the  functions 
of  the  offices  are  inherently  inconsistent  and  repugnant. 

If  so,  unless  there  is  express  statutory  authority  for  one 
person  to  occupy  both  offices — and  there  is  not  in  this  instance— 
the  first  office  held  is  vacated  on  assumption  of  the  second. 

There  is  no  definition  of  incompatibility  to  be  found  in  the 
law  or  the  cases.   The  courts  have  preferred  to  analyse  the  facts 
of  each  case  and  apply  to  them  the  principles  of  public  policy  of 
which  incompatibility  is  composed.   A  recent  discussion  of  these 
principles  in  the  case  of  People  ex  rel.  Chapman  v.  Rapsey,  l6  Cal, 
2d  636,  6i|.l  is  as  follows: 

"The  impediment  to  such  holding  must  be  predicated 
upon  the  common  law  doctrine  of  public  policy  which  is 
well  recognized  as  the  foundation  for  many  decisions  of 
the  courts  of  this  State.   This  policy  and  the  rule  which 
developed  therefrom  was  given  attention  in  the  case  of 
People  V.  Garrett,  72  Cal.  App.  I;52  /237  Pac .  8297*  where 
the  court  said: 

♦The  doctrine  arising  from  attempts  by  single  in- 
dividuals to  exercise  the  functions  of  incompatible 
offices  springs  out  of  considerations  of  public  policy 
.  .  .  ,  such  considerations  arising  naturally  from  the 
view  that  two  offices  cannot  be  held  by  one  person  when, 
from  the  divergent  character  of  the  offices,  the  public 
interest  will  suffer  thereby,'   And  at  page  L|.57: 

'The  relationship  between  offices  which  will  lead 
to  a  judicial  determination  that  they  are  Incompatible 
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"and  cannot  therefore  be  held  by  one  person  will  always 
appear  when,  to  quote  from  a  standard  textbook,  "the 
nature  and  duties  of  the  two  offices  are  such  as  to 
render  it  improper,  from  consideration  of  public  policy, 
for  one  incumbent  to  retain  both."   (Dillon  on  Municipal 
Corporations,  S^h   ed,,  sec.  14.19.)'   Section  [\.b9   of  Volume 
2  of  McQuillin  on  Municipal  Corporations  says: 

'Two  offices  are  said  to  be  incompatible  when  the 
holder  cannot  in  every  instance  discharge  the  duties  of 
each.   Incompatibility  arises,  therefore,  from  the  nature 
of  the  duties  of  the  offices,  when  there  is  an  inconsistency 
in  the  functions  of  the  two,  where  the  functions  of  the 
two  are  inherently  inconsistent  or  repugnant,  as  where 
antagonism  would  result  in  the  attempt  by  one  person  to 
discharge  the  duties  of  both  offices,  or  where  the  nature 
and  duties  of  the  two  offices  are  such  as  to  render  it 
Improper  from  considerations  of  public  policy  for  one 
person  to  retain  both.   The  true  test  is  whether  the  two 
offices  are  incompatible  in  their  natures,  in  the  rights, 
duties  or  obligations  connected  with  or  flowing  from 
them,'"   

In  State  v.  Jones,  I30  VJis.  572  /llO  N/;.  1^31*  II8 
Am.  St,  Rep.  10!;2,  10  Ann.  Gas.  696,  8  L.  R.  A.  (N.S.) 
11077»  the  court  said: 

""'It  is  not  an  essential  element  of  incompatibility 
at  common  law  that  the  clash  of  duty  should  exist  in  all 
or  in  the  greater  part  of  the  official  functions,'" 

In  the  case  of  People  ex  rel.  Kraemer  v.  Bagshaw,  55  C.A. 
2d  155»  the  offices  of  councilman  of  a  sixth  class  city  and  county 
supervisor  were  held  incompatible.  The  court  stated  as  follows  at 
page  157: 

"If,  as  above  found,  the  two  offices  are  held  by  the 
same  person,  the  electors  of  the  city  and  those  of  thg 
county  are  deprived  of  undivided  allegiance  to  their 
Interests  as  citizens  and  electors.   In  the  building 
of  roads,  'A',  as  supervisor,  might  be  motivated  by 
considerations  of  convenience  and  the  best  interests 
of  the  entire  county,  but,  as  city  councilman,  he 
might  be  swerved  fronj  such  considerations  by  the  inter- 
ests of  the  majority  of  the  municipal  property  owners," 

Applying  these  principles  briefly  to  the  offices  of  San  Fran- 
cisco City  Planning  Commissioner  and  San  Francisco  State  Harbor 
Commissioner,  we  find  that  one  of  the  principal  duties  of  the 
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Planning  Commission  is  to  devise  and  maintain  a  master  plan  for 
the  improvement  and  future  development  of  the  City  and  County  of 
San  Francisco  (Charter  Sec.  116), that  one  of  the  important  duties 
of  the  Harbor  Commission  is  to  coordinate  programs  of  planning  as 
to  harbor  development  of  the  San  Francisco  Bay  area  and  in  this 
regard  the  Harbor  Commission  is  empowered  to  associate  itself  with 
local  government  agencies  and  other  agencies  to  carry  out  this  and 
other  TDurposes.   (Harbors  and  Navigation  Code  Sees.  I98O.I  and 
1980.2) 

The  iraster  plan  of  the  City  Planning  Cominission  is  required 
to  cover  the  area  of  San  Francisco  and  any  land  outside  its  bound- 
aries which  in  the  Commission's  opinion  bears  a  relation  to  San 
Francisco  (Charter  Sec.  II6).   The  planning  functions  of  the  State 
Harbor  Commission  relate  to  the  entire  San  Francisco  Bay  area, 
which  includes  all  "that  region  served  by  commercial  shipping  and 
transportation  passing  through  the  Golden  Gate."   (H,  &  N.  Code 
Sec.  1980) 

The  City  Planning  Commission  is  an  advisory  agency  to  the 
Board  of  Supervisors  and  other  agencies  of  the  City  and  County  in 
any  matter  affecting  the  physical  improvement  and  development  of 
the  City  and  County  (Charter  Sec.  117). 

Both  the  nature  and  area  of  the  planning  functions  of  the 
local  Planning  Commission  and  the  State  Harbor  Commission  are  thus 
seen  to  overlap.  As  a  City  Planning  Commissioner,  the  holder  of 
that  office  faces  the  duty  of  planning  for  the  development  of  San 
Francisco  as  a  public  servant  of  the  City  and  County  of  San  Fran- 
cisco, owing  his  allegiance  to  duty  undividedly  to  it.   But  as  a 
State  Harbor  Commissioner,  the  holder  of  that  office  faces  the 
duty  of  endeavoring  to  coordinate  plans  for  the  development  not 
only  of  San  Francisco  Harbor  but  of  the  vast  San  Francisco  Bay 
area.   He  faces  that  duty  as  a  public  servant  of  a  State  agency, 
owing  his  allegiance  to  duty  undividedly  to  it. 

One  person  occupying  these  two  offices  might  well  find  him- 
self torn  between  two  loyalties  in  many  matters.   The  location  of 
a  trade  or  shipping  facility  within  or  without  the  San  Francisco 
boundaries  or  bordering  area  or  elsevjhere  in  the  Bay  area  would  be 
but  one  example.   Questions  of  street  extension  on  the  water  front 
involve  also  the  exercise  of  powers  in  each  office  which  make 
inherently  inconsistent  its  occupancy  by  one  person. 


Opinion  No.  76? 
January  1,  19^14- 
Page  \\, 


You  are  therefore  advised  that  a  City  Planning  Commissioner 
of  San  Francisco,  appointed  to  membership  on  the  San  Francisco 
State  Harbor  Commission,  would  vacate  the  former  office  on  as- 


sumption of  the  latter. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO;   Hon.  Elmer  E.  Robinson 
Mayor  of  San  Francisco 
City  Hall 
San  Francisco  2 


WP/BJVJ 


/ 
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SUBJECT:    DOES   SECTION   19    OF  ARTICLE  XII    OP   THE    CALIFORNIA    CONSTITU- 
TION APPLY  TO   OFFICERS   OF   THE   CITY  AND    COUNTY  OF   SAN   FRAN- 
CISCO?     MAY   OFFICERS  ACCEPT  FREE  TRANSPORTATION  FROM  AIR 
CARRIERS?      -    -      JAPAN  AIR   LINES      -      AMERICAN  AIRLINES. 

Dear  Sir: 

On   January  5>    195^4- >    I   received  your    following  request    for 
opinion: 

REQUEST 

"Supervisor  John  J,  Ferdon  has  directed  me  to  reiterate  his  re- 
quest, made  of  you  some  time  ago,  for  an  opinion  concerning  the 
effect  of  Section  19,   Article  XII   of   the    California   Constitution, 

"Said  Section  19  reads   as  follows: 

'No   railroad  or   other   transportation  company  shall  grant 
free  passes,   or   passes   or   tickets  at   a   discount,    to    any 
person  holding  any  office   of  honor,   trust,    or   profit   in 
this   State;    and   the    acceptance   of  any   such  pass   or   ticket, 
by   a  member   of  the   Legislature    or   any  public   officer,   other 
than  Railroad  Commissioner,    shall  work   a  forfeiture   of  his 
office. « 

"Supervisor   Ferdon  respectfully  asks   that   you  favor   him  as    soon 
as  possible  with  your   opinion  as   to   whether    said  section  is   applic- 
able   to  public   officers   of   the    City   and   County  of  San  Francisco, 
and,    if   it   is,    the   extent   of   such  applicability." 

With  reference  to   the    first  paragraph  of  your   above-quoted 
request,    I  must   observe    that   there    is  no   record  in   this   office   of   any 
prior   receipt   of   a   request   for   opinion  upon  the   question  presented. 

OPINION 

At  the  outset,  I  am  constrained  to  remark  that  few  problems  in 
municipal  law  in  California  are  more  perplexing  than  those  which 
involve  questions  relative  to  the  applicability  of  general  state  law, 
constitutional  or  statutory,  in  a   googroDhical  and  political  entity, 
be  it  city  or  county,  which  operates  under  the  alleged  freedom  of  a 
charter  authorized  by  the  state  constitution.   Indeed,  those  perplex- 
ities are  magnified  in  our  own  situation,  for,  as  a  consolidated  city 
and  county,  San  Francisco  partakes  of  the  nfi  ture  of  each  of  those 
governmental  units,   (See  San  Francisco  v.  Collins,  2l6  Cal,  18?; 
Nicholl  V.  Koster,  l57  Cal,  I4.I6 ) 

Extended  research  into  the  issues  presented  by  your  foregoing 
request  has,  consistent  with  the  observations  made  above,  led  into  a 
nebulous  and  shadowy  domain  where  certainty  of  conclusion  is  rendered 
Impossible  without  judicial  definition.   It  is  apparent  that  in  no 
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reported  California   ease    has   a  coxirt   been  called  upon  to   consider 
the   question  of  the    applicability  of  Section  19,    Art,   XII,    Calif- 
ornia  Constitution,   to   an  officer   of   eny  chartered  city  or   county, 
Reserrch   into   the    law  of  all   other   states    (12   in  number)    having 
kindred   constitutional  provisions   has   been  no  more  productive. 

Section  19,  Art.  XII  reads  as  follows: 

"No  railroad  or  other  transportation  company  shall 
grant  free  passes,  or  passes  or  tickets  at  a  discount,  to 
any  person  holding  any  office  of  honor,  trust,  or  profit  in 
this  State;  and  the  acceptance  of  any  such  pass  or  ticket,  by 
a  member  of  the  Legislature  or  any  public  officer,  other  than 
Railroad  Commissioner,  shall  work  e  forfeiture  of  his  office," 

Thi.:   seotion  is  an  original  one  in  the  Constitution  of  I879, 
and  an  attempt  has  been  made  to  ascertain  the  nature  of  the  consti- 
tutional debates  which  preceded  its  adoption.   The  official  state 
records  disclose  no  such  constitutional  debrte,  if  any  there  was,  to 
be  In  existence.   It  is  to  be  noted  this  provision  of  the  Constitu- 
tion wrs  in  effect  many  years  before  airplanes  were  a  reality. 

Hence,  I  express  the  following  views  with  the  cautionary 
admonition  th?t  the  constitutional  question  before  mo  cr-n  only  be 
resolved  with  finality  by  the  California  courts. 

Subject  to  the  foregoing,  it  is  my  view  that  the  provisions 
of  Section  19>  Art,  XII,  California  Constitution,  ej?e  inapplicable  to 
and  not  controlling  upon  the  officers  of  the  City  rnd  County  of  San 
Francisco, 

First,  and  remembering  that  the  constitutional  section  pro- 
vides for  a  forfeiture  of  office  as  a  penalty  for  violation,  it  should 
be  noted  that  it  is  the  uniform  policy  of  the  law  to  strictly  con- 
strue any  law  which  provides  a  forfeiture,  and  to  invoke  the  for- 
feiture only  when  clearly  and  unequivocally  demanded  by  such  law. 
The  rule  is  stated  as  follows  in  12  Cal.  Jur.  63!^: 

"Statutes  ....  are  strictly  construed  against  for- 
feitures or  as  liberally  as  possible  to  prevent  them, 
A  statute  declaring  a  forfeiture  is  not  to  be  extended 
beyond  its  direct  meaning  by  implication,  unless  such 
implication  is  imperatively  necessary  by  reason  of  the 
subject  matter  or  terms  of  the  statute," 
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Established  rules  applicable  to  the  construction  of  statutes 
are  eqt;ally  applicable  to  the  construction  of  constitutional  pro- 
visions. (Civic  Center  Assn.  v.  Railroad  Commission,  175  Cal.  I4i-1> 
at  kh9;   5  Cal,  Jur.  501  et  seq) 

Pursuant  to  the  foregoing  principle,  the  "forfeiture"  feature 
must  be  confined,  rather  than  broadened,  in  its  application.  With 
such  as  a  fundamoatal  premise,  other  constitutional  provisions  must 
be  scanned  in  approaching  our  instant  problem. 

Under  the  settled  state  policy  granting  "home  rule"  to  the 
various  lesser  governmental  entities  within  its  domain,  thus  allow- 
ing them  to  operate  and  control  their  internal  problems  free  from 
the  impact  of  general  state  law,  the  people  of  California  have,  by 
various  constitutional  provisions,  tendered  to  such  lesser  govern- 
mental entities  certain,  and  wide,  privileges  of  complete  self- 
government.   Such  privileges  are  found  in  Article  XI  of  the  Consti- 
tution, Sections  6,  7>  7^»  8  and  8|-.   San  Francisco  has  accepted 
(Charter,  Sec.  2)  the  offer  of  autonomous  home  rule  tendered  by 
Section  6  of  Article  XI  of  the  Constitution,  and  thus  operates  free 
of  state  legislative  enactments  in  municipal  affairs.   (West  Coast 
Advertising  Co.  v.  San  Francisco,  li;  Cal.  (2)  5l6)   The  matter  of 
the  removal  from  office  of  a  municipal  officer  is  a  municipal  af- 
fair.  (Dinan  v.  Superior  Court,  6  Cal.  App.  217)  This  "municipal 
affairs"  amendment  was  added  to  the  state  constitution  in  1911;; 
which,  of  course,  is  considerably  later  in  point  of  time  than  the 
adoption  of  Section  19  of  Article  XII  (l879). 

Since  an  amendment  adopted  in  191l^>  Section  8^  of  Article 
XI  of  the  California  Constitution  has  provided  as  follows: 

"It  shall  be  competent  in  any  charter  framed 
in  accordance  with  the  provisions  of  this 
section,  or  Section  8  of  this  article, 
for  any  city  or  consolidated  city  and  county, 
and  plenary  authority  is  hereby  granted,  sub.ject 
only  to  the  restrictions  of  this  article,  to 
provide  therein  or  by  amendment  thereto,  the 
manner  in  which,  the  method  by  which,  the  times 
at  which,  and  the  terms  for  which  the  several 
county  and  municipal  officers  ....  shall  be 
elected  or  appointed,  and  for  their  recall  and 
removal  ,  .  .  »  "    (emphasis  added) 

Of  course,  San  Francisco  operates  under  and  is  governed  by 
the  foregoing  section.   (Rand  v.  Collins,  21ij.  Cal.  l68;  Galli  y. 
Brown,  110  Cal.  App.  (2)  Ibk',    Spader  v.  Rolph,  29  Cal.  App.  771;) 
As  a  consolidated  city  and  county,  San  Francisco  has  officers  of 
both  types  mentioned  in  the  foregoing  Section  8| — i.e.,  municipal 
(city)  and  county  officers.   (San  Francisco  v.  Collins,  supra; 
Kahn  v.  Sutro.  lli|.  Cal.  3l6) 
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Careful  analysis  of  the  portions  of  Section  &|  under- 
scored above  shows  that  the  City  and  County  of  San  Francisco  has 
r)lenary  authority,  subject,  not  to  all  other  provisions  of  the 
Constitution,  but  only  to  the  restrictions  of  Article  XI,  to  provide 
for  the  removal  of  its  mimic ipal  and  county  officers. 

A  similar  provision  is  found  in  Section  16  of  Article  XX 
of  the  California  Constitution,   It  is  therein  provided  as  follows: 

"When  the  term  of  any  officer  or  commissioner  is  not 
provided  for  in  this  Constitution,  the  term  rf  such 
officer  or  commissioner  may  be  declared  by  law;  and, 
if  not  so  declared,  such  officer  or  commissioner  shall 
hold  his  position  as  such  officer  or  commissioner  dur- 
ing the  pleasure  of  the  authority  making  the  appoint- 
ment; but  in  no  case  shall  such  term  exceed  four  years; 
provided,  however,  that  in  the  case  of  any  officer  or 
emnloyee  of  any  municipality  governed  under  a  legally 
adopted "charter ,  the  provisions  of  such  charter  with 
reference  to  the  tenure  of  office  or  the  dismissal 
from  office  of  any  such  officer  or  employee  shall 
c^ontrol."  (emphasis  added) 

The  foregoing  underscored  portion  of  said  Section  16  of 
Article  XX  was  added  to  the  Constitution  in  1906  (Spader  v,  Rolph, 
supra ) ,  and  the  purpose  thereof  "was  to  make  it  clear  that  the  pro- 
visions of  a  freeholders'  charter  should  control  in  the  matter  of 
the  dismissal  from  office  of  any  officer  or  employee  of  a  munici- 
pality."  (Spader  v,  Rolph,  supra;  Craig  v,  Superior  Court,  157  Cal. 
kQ2)  

Section  19  of  Article  XII  is  a  general  section  relating  to 
"any  public  officer",  and  the  subject  matter  thereof,  so  far  as  our 
present  problem  is  concerned,  is  the  effectuation,  for  violation, 
of  an  automatic  dismissal  or  removal  from  office. 

However,  the  above-noted  constitutional  provisions,  i.e., 
Section  8^  of  Article  XI  and  Section  16  of  Article  XX,  are  speoial 
sections  giving  to  a  chartered  municipality  or  consolidated  city 
and  county  exclusive  power  to  provide  for  the  removal  and  dismissal 
of  officers  of  the  municipality  or  consolidated  city  and  county.   It 
is  to  be  further  noted  that,  as  set  forth  above,  those  latter  two 
sections  are  later  in  point  of  time  of  adoption  (Sec.  8-|-  -  I91I4; 
Sec.  16-1906)  than  is  Section  19  of  Article  XII  (1879). 

On  principles  of  construction  of  apparently  conflicting 
constitutional  provisions,  a  special  provision  controls  over  a  gen- 
eral, and  a  provision  later  in  time  of  adoption  controls  over  a  prior 
(Civic  Center  Assn.  v.  Railroad  Commission,  175  Cal.  l\k^t    at  kh9l 
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5  Cal.  Jur.  585)   Hence,  it  is  my  present  view  that  the  indicated 
constitutional  provisions  vest  exclusive  power  of  removal  or  dis- 
missal in  the  chartered  municipality  or  consolidated  city  and  county, 
and  that  such  provisions  would  be  deemed  to  control  as  against  the 
forfeiture  provisions  of  Section  19  of  Article  XII. 

It  is  also  my  view  that  San  Francisco,  in  its  charter,  has 
accepted  the  tender  contained  in  the  above  noted  constitutional 
sections  with  regard  to  matters  affecting  the  removal  and  dismissal 
of  city  and  county  officers.   Section  11  of  the  charter  sets  forth 
the  local  law  regarding  removal  of  certain  non-civil  service 
officers,  and  Section  15I4  does  the  same  with  regard  to  those  officers 
who  occupy  offices  subject  to  the  civil  service  provisions  of  the 
charter.   See  also  Section  59  (removal  of  Chief  Administrative 
Officer)  and  Section  63  (removal  of  Controller). 

It  is  to  be  noted  that,  in  the  exercise  of  the  power 
granted  by  the  state  constitution,  as  above  illustrated,  to  control 
the  matters  of  removal  and  dismissal  of  its  officers,  San  Francisco 
has,  by  charter,  provided  only  three  instances  wherein  a  city  and 
county  officer  will  automatically  forfeit  his  office.   They  are  as 
follows: 

1.  In  Section  5  (third  paragraph) 

An  appointive  officer  who  becomes  a  candidate  for 
election  to  any  public  office. 

2.  In  Section  6  (second  paragraph) 

An  officer  who  shall  have  been  absent  from  the  state 
without  leave  for  more  than  sixty  consecutive  days. 

3.  In  Section  II42  (fourth  paragraph) 

A  salaried  officer  who  shall  hold  or  retain  any  other 
salaried  office  under  the  United  States  government; 
or  of  this  state,  or  who  shall  hold  any  other  salaried 
office  in  this  city  and  county,  or  who  shall  become 
a  member  of  the  state  legislature. 

In  all  situations  except  those  just  enumerated,  the  re- 
moval or  dismissal  of  a  local  officer  can  only  be  effectuated  by 
some  positive  action  on  the  part  of  another  officer  or  body  vested 
by  the  charter  with  removal  power.   In  certain  cases,  as  enumerated 
in  the  charter  sections  above  mentioned  (i.e.,  11,  59,  63,  15I4), 
the  officer  must  be  afforded  a  hearing,  and  in  other  cases  the 
removal  may  be  made  peremptorily,  without  such  hearing.   Automatic 
forfeitures  of  office  are,  however,  limited  by  our  charter  to  the 
three  cases  delineated  hereinabove. 
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Another  question  which  arises  in  the  interpretation  of  Section 
19  of  Article  XII,  California  Constitution,  is  the  application  of 
said  section  to  free  passes  or  tickets  issued  to  a  public  officer  for 
interstate  or  foreign  travel. 

The  issuance  and  use  of  free  passes  and  tickets  in  interstate 
commerce  and  fordgn  commerce,  if  regulated  by  Federal  legislation, 
excludes  state  control  of  the  particular  subject.   Thus,  in  the  case 
of 

Kansas  City  Southern  Railvjay  Company  vs . 
Van  Zant  (1923)',  260  U.S.  'k^ 
67  L.  ed.  3i|0, 

it  was  held  that  the  Hepburn  Act,  passed  on  June  29,  1906  as  an  amend- 
ment to  the  Interstate  Commerce  Act  of  l387,  regulated  the  provisions 
under  which  free  tickets,  free  passes  and  free  transportation  could 
be  used;  and  the  court  there  held  that  the  matter  of  free  passes  in 
its  entirety  thereafter  became  a  matter  of  Federal  control  which  vras 
not  subject  to  state  regulation.   The  court  there  stated  at  page  i;68: 

"The  act  was  passed  June  29,  1906,  and  was  an  amend- 
ment to  the  Interstate  Commerce  Act  of  I887,   It  was,  as 
the  act  it  amended  was,  a  regulation  of  carriers  in  inter- 
state commerce,  and  it  provided  that  no  eommon  carrier 
subject  to  its  provisions  'shall,  after  January  1,  1907, 
directly  or  indirectly,  issue  or  give  any  interstate  free 
ticket,  free  pass,  or  free  transportation  for  passengers, 
except  to  its  employees  and  their  families,   •"•  •■•■  ■■'•■   '   And 
a  carrier  violating  the  act  is  subject  to  a  penalty,  and 
any  person  not  of  those  excepted,  who  uses  the  pass,  is 
also  subject  to  a  penalty, 

"The  provision  for  passes,  with  its  sanction  in 
penalties,  is  a  regulation  of  interstate  commerce,  to  the 
completion  of  which  the  determination  of  "the  effect  of  the 
passes  is  necessary,   ^"e  think,  therefore,  free  passes  in 
their  entirety  are  taken  charge  of,  not  only  their  permis- 
sion and  use,  but  the  limitations  and  conditions  upon  their 
use;  or  to  put  it  another  way,  and  to  specialize,  the  rela- 
tToh  or  their  users  to  the  railroad  which  issued  them,  the 
fact  and  measure  of  responsibility  the  railroad  incurs  by 
their  issue,  and  the  extent  of  the  right  the  person  to  whom 
issued  acquires,  are  taken  charge  of.   And  that  responsi- 
bility and  those  rights,  this  court  has  decided,  the  rail- 
road company  can  control  by  conditions  in  the  passes. 
Antecedently  to  the  passage  of  the  Hepburn  Act,  we  decided 
that  a  passenger  who  accepts  a  free  pass  may  exempt  a 
carrier  from  responsibility  for  negligence,  and  no  public 
policy  is  violated  thereby.   Northern  Pacific  Railway  Co. 
v.  Adams,  192  U.S.  i+l+O,  2k   Sup.  Ct.  U08,  l|8  L.  Ed.  513; 
Bcering  v.  Chesapeake  Beach  Railway  Co.,  193  U.S.  i|i|2, 
2U  Sup.  Ct.  ^1^.    k8  L,  Ld,  7U2, 
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"Those  cases  were  considered  and  applied  as  giving  validity 
to  the  stipulations  of  passes  issued  under  the  act  in  Charleston 
&  V'estern  Carolina  Railway  Co.  v.  Thompson,  23i+  U.S.  57^,  3h   Sup. 
Ct.  96I|.,  58  L«  £d .  ll|76,  according  thereby  freedom  of  transpor- 
tation to  the  possessor  of  a  pass,  and  giving  assurance  to  the 
railroad  company  that  its  gratuity  will  not  be  given  the  conse- 
quences of  compensated  right  and  its  incident  obligations,  and 
be  a  means  of  exacting  from  the  company  indefinite  damages.   In 
this  case  the  prayer  was  for  p25,000;  the  recover,^  vras  for 
;p8,000.   Circumstances  might  have  made  it  the  larger  sum;  and 
this,  It  is  the  contention  and  decision,  is  the  determination 
of  state  laws  which  could  neither  permit  not  forbid  the  gift. 
^•'e  can  not  assent.   The  pass  proceeded  from  the  federal  act; 
it  is  controlled  necessarily  in  its  incide'nts  and  consequences 
by  the  federal  act,  to  the  exclusion  of  state  laws  and  state 
policies",  and  s'uch  is  the  effect  of  the  cited  cases,"  (Emphasis 
added ) 

See,  also:   Francis  v.  Southern  Pacific  Company  (191+8), 
333  TJ.S.  kk5,   92  L.  Ed'.  79^; 

where  the  court  stated: 

"But  in  the  setting  of  this  case,  we  find  the  long  and 
well-settled  construction  of  the  Act  plus  reenactnent  of  the 
free-pass  provision  v/ithout  change  of  the  established  inter- 
pretation most  persuasive  indications  that  the  rule  of  the 
Adams,  Thompson,  and  Van  Zant  Cases  has  become  part  of  the 
warp  and  vroof  of  the  legislation.   See  Missouri  v.  Ross,  299 
U.S.  72,  75,  81  L.  Ed.  kb,    U8,  57  S.  Ct.  60,  32  Am.  Bankr  NS 
167;  United  States  v.  Elgin,  J.  !c  E.R.  Co.  298  U.S.  i+92,  500, 
80  L.  Ed.  1300,  1303,  56  S.  Ct.  8^1;  United  States  v,  Ryan, 
281+  US  167,  175,  76  L.  Ed.  22l|,  228,  52  S.  Ct.  65;  riecht  v. 
Malley,  265  U.S.  11+1+,  l53,  68  L.  Ed,  91+9,  956,  1+1+  S.  Ct.  1+62; 
Electric  Storage  Battery  Co.  v.  Shimadzu,  307  U.S.  5,  II+,  83 
L.  Ed.  1071,  1077,  59  S.  Ct.  675.  Any  state  law  which  con- 
flicts with  this  federal  rule  governing  interstate  "carriers 
must  therefore  give  way  by  virtue  of  the  Supremacy  Clause . 
For  it  was  held  in  the  Van  Zant  Case  'that  'the  free-pass  pro- 
vision of  the  Hepburn  Act  was  a  regulation  of  interstate  com- 
merce 'to  the  completion  of  which  the  determination  of  the 
effect  of  the  passes  is  necessary.'   Thus  there  is  no  room  for 
the  application  of  Erie  R.  Co.  v.  Tompkins,  301+  U.S.  61+,  82 
L.Ed.  1188,  58  S.  Ct.  817,  111+  A.L.R.  11+87,  supra,  on  this 
phase   of  the  case.   The  Van  Zant  Case  arose  not  in  a  lower 
federal  court  but  in  a  state  court;  the  holding  was  not  a 
declaration  of  a  'general  commercial  law'  but  a  ruling  that 
'the  incidents  and  consequences'  of  the  pass  were  controlled 
by  the  federal  act  'to  the  exclusion  of  state  laws  and  state 
policies.'   260  U.S.  «it  1+69,  67  L.  Ed.  351,  1+3  S.  Ct.  I76, 
22  N.C.C.A.  896.''   (Emphasis  added) 
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The  California  Supreme  Court  in  the  case  of  Donnelly  v.  Southern 
Pacific  Co.,  18  C.2d.  863  at  868,  stated: 

"Nevertheless  the  Supreme  Court  of  the  United  States  took  the 
position  in  Kansas  City  Southern  Ry,Co.  v.  Van  Zant,  supra,  that 
the  Hepburn  Act  was  intended  to  occupy  the  entire  field  of  free 
passes,  that  it  superseded  all  state  law  in  the  field,  and  that 
the  decisions  of  the  federal  courts  were  therefore  controlling 
on  the  liability  of  a  carrier  for  negligence  to  a  holder  of  a 
pass  containing  an  exculpatory  provision.  This  court  is  bound 
by  that  decision  and  must  therefore  disregi;ard  the  California  law 
and  apply  the  rules  established  by  the  decisions  of  the  federal 
courts,"'^   (Emphasis  added)      ' 

The  case  of  Commonwealth  v,  Chesapeake  &  Ohio  Ry.  Co.  (Ky. ) 
(1933)  65  S.W.(2d)  95>  involved  a  constitutional  provision  similar 
to  Article  XII,  section  19  of  the  California  Constitution.  The  Ken- 
tucky constitutional  provision  provided  generally  that  no  railroad 
or  other  common  carrier  under  heavy  penalty  to  be  fixed  by  the  gen- 
eral assembly  should  give  free  passes  to  any  state,  district,  city, 
town  or  county  officer,  and  any  such  officer  accepting  such  pass 
should  forfeit  his  office.  The  Kentucky  legislature  enacted  a  reg- 
ulatory statute  pursuant  to  the  authority  of  the  constitutional  pro- 
vision.  The  case  involved  the  situation  where  the  railway  had  is- 
sued a  pass  to  a  physician  and  surgeon  employed  by  the  railway  com- 
pany who  was  also  a  member  of  a  county  board  of  health.   The  pass 
issued  was  only  for  interstate  transportation  and  specifically  pro- 
vided on  its  face  "Not  good  for  intrastate  transportation  in  Ken- 
tucky." The  railway  ^^;as  indicted  for  violating  the  statute  in  un- 
lawfully issudng  said  pass  to  a  county  officer.   The  court  realized 
that  if  the  statute  passed  by  the  General  Assembly  attempted  to  reg- 
ulate interstate  commerce  it  would  be  invalid  and  therefore  cons- 
trued the  statute  to  apply  only  to  the  issuance  of  passes  for  travel 
within  the  state.   The  court  there  stated  as  follows  at  page  96: 

"The  only  question  we  need  consider  is  whether  the  issuing  of 
an  interstate  pass  falls  within  the  purview  of  the  statute. 
It  is  not  to  be  presumed  that  the  General  Assembly  intended 
to  pass  an  invalid  act  by  attempting  to  regulate  interstate 
commerce  and  entering  a  field  preempted  by  Congress.   Associa- 
ted Producer's  Co.  v.  Board  of  Supervisors  of  Estill  County,  202 
Ky.  538,  260  S.W.  335.   On  the  contrary,  the  rule  is  that,  if 
possible,  a  statute  will  be  construed  so  as  to  render  it  valid. 
Standard  Oil  Co.  v.  Commonwealth,  119  Ky.  75,  82  S.W,  1020,  26 
Ky,  Law  Rep,  985.  The  prohibition  contained  in  section  201c-l 
is  against  the  issuing  of  any  free  pass  or  free  transportation, 
etc.,  'for  the  transportation  of  any  passenger  or  passengers 
within  this  state.'   The  words  'within  this  state'  as  applied 
to  commerce  or  transportation  usually  mean  from  one  point  in  the 
state  to  another  point  in  the  state,  Western  Union  Telegraph  Co. 
V.  City  of  Fremont,  39  Neb.  692,  58  N.W.  i].15,  26  L.R.A.  698, 
Converse  v.  Northern  Pacific  R.  Co.  (CCA.)  2  P. (2d)  959,  and 
will  be  so  construed  in  order  to  uphold  the  statute," 
(Emphasis  added) 
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Just  as  the  Federal  Government  in  the  enactment  of  the 
Hepburn  Act  regulated  the  matter  of  the  issuance  of  free 
passes  and  free  tickets  on  interstate  railroads  so  has  the 
Federal  Government  in  the  Civil  Aeronautics  Act  regulated  the 
matter  of  the  issuance  of  free  passes  and  free  tickets  by  air 
carriers  and  foreign  air  carriers.   Section  I4.O3   of  the  Civil 
Aeronautics  Act  of  1938  (52  Stats.  992,  i|.9  U.S.C.A.  [^83) 
regulating  tariffs  of  air  carriers,  provides  in  part  as 
follows: 

"(b)   No  air  carrier  or  foreign  air  carrier  shall  charge 
or  demand  or  collect  or  receive  a  greater  or  less  or 
different  compensation  for  air  transportation,  or  for 
any  service  in  connection  therewith,  than  the  rates, 
fares,  and  charges  specified  in  its  currently  effective 
tariffs;  and  no  air  carrier  or  foreign  air  carrier  shall, 
in  any  manner  or  by  any  device,  directly  or  indirectly, 
or  through  any  agent  or  broker,  or  otherwise,  refund  or 
remit  any  portion  of  the  rates,  fares,  or  charges  so 
specified,  or  extend  to  any  person  any  privileges  or 
facilities,  with  respect  to  matters  required  by  the 
Board  to  be  specified  in  such  tariffs,  except  those 
specified  therein.   Nothing  in  this  chapter  shall  pro- 
hibit such  air  carriers  or  foreign  air  carriers,  under 
such  terms  and  conditions  as  the  -^oard  may  prescribe, 
from  issuing  or  inter- changing  tickets  "or  passes  for 
free  or  roduced-rate  transportation  to  their  directors, 
officers,  and  employees  and  their  Immediate  families; 
witnesses  and  attorneys  attending  any  legal  investiga- 
tion in  whidi  any  such  air  carrier  is  interested;  per- 
sons injured  in  aircraft  accidents  and  physicians  and 
nurses  attending  such  persons;  and  any  person  or  property 
with  the  object  of  providing  relief  in  cases  of  general 
epidemic,  pestilence,  or  other  calamitous  visitation;  and, 
in  the  case  of  overseas  or  foreign  air  transportation,  to 
such  other  persons' and  _under'^ 'such  Pthpr  circumstancos  as 
the  Board  may  by  regulations  prescribe." 

(Emphasis  added. ) 

Pursuant  to  the  said  section  of  the  Civil  Aeronautics  Act 
the  Civil  Aeronautics  Board  has  further  issued  certain  regula- 
tions covering  free  and  reduced  rates  of  transportation  by  air 
carriers  and  foreign  air  carriers.   These  regulations  may  be 
found  in  li|  Code  of  Federal  Regulations,  Part  223.   After 
specifically  referring  to  those  persons  who  may  be  issued  free 
or  reduced  rates  of  transportation  by  section  ii.03(b)  of  the 
Act  quoted  above,  section  223.2  of  tte  regulations  sets  forth 
additional  persons  to  vh  om  free  or  reduced  rates  of  transpor- 
tation may  be  furnished,  and  section  223.8  covers  authority 
to  carry  other  persons.   Said  section  223.8  reads  as  follows: 

"Any  carrier  desiring  special  authorization  under  sec- 
tion [).03(b)  of  the  act  to  furnish  free  or  reduced-rate 
overseas  or  foreign  air  transportation  to  a  person  or 
persons  not  described  in  that  section  nor  in  §223,2  may 
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apply  to  the  Board,  by  letter  or  other  writing,  for 
such  authorization.   The  application  shall  state  the 
identity  of  the  person  or  persons  to  whom,  and  the 
points  between  which,  such  transportation  is  to  be  fur- 
nished, the  time  or  approximate  time  of  departure,  and 
the  carrier's  reasons  for  desiring  to  furnish  such 
transportation.   The  apolication  shall  contain  a  defi- 
nite statement  that  the  carrier  is  willing  and  intends 
to  furnish  such  transportation  if  authority  to  do  so  is 
granted  by  the  Board.   Such  application  shall  be  deemed 
to  have  been  ap-oroved  and  authority  for  the  transporta- 
tion granted  unless  the  Board  shall  otherwise  advise  the 
carrier  within  10  days  after  the  application  is  received 
by  the  Board:   Provided,   That  no  aoplication  filed  less 
than  10  days  before  the  proposed  transportation  is  to  be 
furnished  shall  be  deemed  approved  unless  notice  of  such 
approval  is  received  by  the  carrier  prior  to  the  furnish- 
ing of  the  transportation." 

Thus,  it  is  established  that  the  Federal  Government  has 
occupied  the  entire  field  of  free  passes  and  free  tickets  as  to 
air  transportation  by  interstate  and  foreign  air  carriers, 
which  has  superseded  all  the  state  law  in  the  field,  assuming 
that  the  state  had  the  power  to  enact  regulation  as  to  such 
interstate  and  foreign  carriers  in  the  absence  of  such  federal 
regulation. 

Therefore,  it  is  concluded  that  the  first  part  of  Section 
19  of  Article  XII  of  the  Constitution,  which  reads  as  follows: 

"No  railroad  or  other  transportation  company  shall  grant 
free  passes,  or  passes  or  tickets  at  a  discount,  to  any 
person  holding  any  office  of  honor,  trust,  or  profit  in 
this  State;" 

is  inapplicable  to  a  pass  for  interstate  or  foreign  travel. 
The  second  portion  of  said  Section  19,  which  reads  as  follows: 

"And  the  acceptance  of  any  such  pass  or  ticket,  by  a 
member  of  the  Legislature  or  any  public  officer,  other 
than  Railroad  Commissioner,  shall  work  a  forfeiture 
of  his  office. " 

is  specifically  restricted  to  "any  such  pass  or  ticket"  issued 
in  violation  of  the  first  part  of  said  Section  19,  and  there- 
fore said  provision  would  be  inapplicable  to  any  free  pass 
or  free  ticket  Issued  for  interstate  or  foreign  travel. 

V'e  are  currently  confronted  with  two  problems. 
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First,  His  Honor  the  Mayor  has  been  graciously  invited  by  the 
Japan  Air  Lines  to  be  a  guest  in  an  inrugural  flight  between  San  Fran- 
cisco and  Tokyo  via  Honolulu  and  Wake  Island.   The  invitation  states 
the  flight  will  further  strengthen  the  bonds  of  friendship  between 
the  United  States  pjid  Japan,   A  week  is  to  be  spent  in  Japan  end  all 
expenses  are  to  be  paid  by  the  Japan  Air  Lines.   San  Francisco  is 
most  desirous  of  having  Japan  Air  Lines  use  our  airport  facilities  as 
its  base  in  the  United  States, 

Other  guests  on  the  commemorative  flight  will  include  some 
Governors,  Presidents  of  Chambers  of  Commerce  and  other  dignitaries. 

Second,  American  Airlines  has  extended  an  invitation  to  many 
of  our  city  officials,  including  the  writer,  to  be  the  guest  of  the 
company  on  a  three  hour  flight,  during  which  dinner  will  be  served, 
all  designed  to  acquaint  the  Invitees  with  the  new  DC  7  planes  which 
American  Airlines  will  soon  place  on  regular  interstate  schedules 
operating  from  the  San  Fre.ncisco  airport. 

In  view  of  the  law,  as  set  forth  in  this  opinion,  it  seems 
improbable  that  any  court  would  so  strictly  construe  the  acceptance 
of  either  of  the  invitations  as  violating  any  Federal  or  State  laws 
as  to  cause  vacancies  in  our  municipal  offices;  yet  there  remains 
the  possibility  of  a  court  taking  a  strict  and  nr-rrow  view. 

If  the  offices  of  those  accepting  the  invitations  were  to  be 
declared  forfeited  chaos  would  result  in  the  conduct  cf  our  municipal 
affairs.   The  question  would  be  litigated  and  awaiting  the  decision 
of  the  court  of  last  resort  other  questions  would  be  raised  as  to 
?11  official  acts  during  that  period.    If  the  final  court  decided 
the  offices  forfeited  the  intervening  acts  would  be  subject  to  attack. 

In  the  interest  of  orderly  and  good  government  and  until  this 
question  has  been  determined  by  our  court  of  last  resort  or  clarified 
by  Constitutional  ?_mendment,   I  am  of  the  opinion  that  both  gracious 
and  well  intended  invitations  be  courteously  declined. 

Respectfully  submitted, 

DION  R.  HOLM 
VJFB/lSM  City  Attorney 

To:   John  R.  McGrath,  Clerk 

of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 
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SUBJECT:   APPLICABILITY  OF  CHARTER  PROVISIONS  RE  ADJUSTMENT  INVEN- 
TORY COVERING  LOSS  BY  THEFT  OP  EXHIBITS  IN  DE  YOUNG  MUSEUM. 

Gentlemen: 

I   have   your  request   for   an   opinion  as    to  whether    or  not    the 
provisions   of   Section  127>    Part   I,    of  the   San  Francisco   Municipal 
Code   are   applicable   to    the   M.    H,    de   Young  Memorial  Museum  for   the 
purposes   of   adjusting   in   inventory  the    loss   by  theft    of    a   set   of 
candelabras. 

OPINION 

Referring  t..  tho  Purchc.sor  of  Supplies,  Section  88  of  the 
Charter  provides: 

"He  shall,  under  the  supervision  of  the  controller, 
maintain  an  inventory  of  all  material,  supplies  and  equip- 
ment purchased  for  and  in  use  in  all  departments  and  offices 
of  the  city  and  county," 

Section  125  (a)j  Part  I,  of  the  San  Francisco  Municipal  Code 
provides: 

"(a)   Maintained  by  Purchaser  of  Supplies.   Equip- 
ment inventories  as  prescribed  in  Charter  Section  88  shall 
be  maintained  currently  by  the  Purchaser  of  Supplies  on  a 
'perpetual  inventory'  basis." 

Section  126,  Part  I,  of  the  San  Francisco  Municipal  Code  pro- 
vides: 

"SEC.  126   Receipt  for  All  Equipment.   Each  depart- 
ment head  shall  receipt  to  the  Purchaser  of  Supplies  for 
all  equipment  in  the  custody  of  his  department," 

Section  127,  Part  I,  of  the  San  Francisco  Municipal  Code  pro- 
vides: 

"SEC.  127.    Notice  of  Loss  or  Damage.   Each  depart- 
ment head  shall  give  immediately  written  notice  to  the 
Purchaser  of  Supplies  concerning  the  loss  of  or  damage  to 
such  equipment.   The  Purchaser  shall  investigate  each  and 
such  written  notice,  and  report  monthly  thereon  to  the 
Board  of  Supervisors  the  notices  he  receives  from  depart- 
ment heads  and  his  findings  with  respect  to  each.   The 
inventories  shall  not  be  adjusted  as  to  damages  or  losses 
by  either  the  Purchaser  of  Supplies  or  the  Controller  until 
they  are  ordered  so  to  do  by  resolution  of  the  Board  of 
Supervisors." 
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Under  the  above  quoted  section  we  find  that  as  to  perpetual 
inventories  kept  by  the  Purchaser  of  Supplies  an  adjustment  for  loss 
or  d?-mage  to  an  inventoried  item  could  only  be  made  upon  order  of 
the  Board  of  Supervisors. 

However,  it  is  my  opinion  that  the  above  machinery  is  not  re- 
quired since  I  believe  there  is  no  necessity  for  the  keeping  of  an 
inventory  of  exhibits  of  the  M,  H.  de  Young  Memorial  Museum  by  the 
Purchaser  of  Supplies.   This  conclusion  is  reached  from  a  reading  of 
Section  $1   of  the  Charter.   There  it  provides  that  the  board  of 
trustees  of  the  museum  shall  have  exclusive  charge  of  the  museum  and 
museiim  property,  and  that  the  secretary  of  this  board  of  trustees  is 
compelled  to  keep  a  full  account  of  all  property,  money,  receipts  and 
expenditures  and  a  record  of  all  its  proceedings,  filing  annually  a 
report  with  the  controller.   Hence,  it  is  within  the  powers  of  the 
board  of  trustees  to  make  Its  ovm  adjustment  on  its  accounts  in  con- 
nection with  the  loss  by  theft  of  a  set  of  candelabras. 

You  are  thus  advised  in  connection  with  your  inquiry  as  sub- 
mitted. 

Attached  hereto  is  the  correspondence  forwarded, 
Respectfully  submitted, 


DION  R.  HOLM 
'AfEM/<IFM  City  Attorney 

Enc. 


To:      Board  of   Supervisors 
235   City  Hall 
San  Francisco   2 

Attn.      Mr.    Jobin  R.    McGrath 
Clerk  of    the    Borrd 


OPIMION   NO.    770 
January   li|,    195^+ 

SUBJECT:      VALIDITY  kW  REGULARITY  OP  ADOPTION   OF 
RESOLUTION  NO.    13990    (SERIES   OF    1939) 
APPROVING  AGP.EEMENT   BET/IEEN  CITY  AND   COUNTY 
OP   SAN  FRANCISCO  ArlD   HOUSING   AUTHORITY   OF   SAN 
FRANCISCO  AND  AUTHORIZING   EXECUTION   OF   SUCH 
AGREEMENT,    AND  RESOLUTION   NO.    13991    (SERIES   OF 
1939)    APPROVING  REQUEST  FOR   TRANSFER    OP   TEMPORARY 
PUBLIC    HOUSING   TO  THE  HOUSING  AUTHORITY   OF  THE 
CITY  AW   COUNTY   OF   SAN  FRAiiCISCO. 

Dear  Sir: 

"^his  will  acknowledge  your  request  for  an  opinion  on  behalf 
of  the  Housing  Authority  of  San  Francisco  as  to  whether  Resolution 
No.  13990  (Series  of  1939) >  approving  the  agreement  between  the  City 
and  County  of  San  Francisco  and  the  Housing  Authority  of  San  Francisco 
and  authorizing  execution  of  such  agreement,  and  Resolution  No.  13991 
(Series  of  1939),  approving  request  for  transfer  of  temporary  public 
housing  to  the  Housing  Authority  of  the  City  and  County  of  San  Fran- 
cisco, were  validly  adopted  by  the  board  of  Supervisors  of  City  and 
County  of  San  Francisco,  and  v;hether  such  resolutions  are  legally 
sufficient  as  to  form. 

OPINION 


After   careful  examination  of   all  details  related   to  your 
inquiry,    I   advise  you  as  follows: 

1.  Resolution  No.    13990   (Series   of   1939)    was  validly 
adopted  by  the  Board   of  Supervisors   of  the  City  and  County  of  San 
Francisco  and   is   legally   sufficient  as   to   form. 

2,  Resolution  No.    13991   (Series   of   1939)    was  validly 
adopted  by   the  Board   of  Supervisors   of  the  City  and  County  of  San 
Francisco  and   is   legally   sufficient   as   to  form. 

Respectfully   submitted. 


DION  R.    HOLM 
City  Attorney 

lsmAip 

To:    John  v;.   i-eard 

Executive  Director 
Housing  Authority 
kkO  Turk  Street 
San  Francisco  2,   Calif. 
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SUBJECT:      RSTIRSMNT  RIGHTS   OP  FOPMER  ELECTIVE 

OFFICIAL   PE-EMPLOYED   IN   1952  AS   MISCELLANEOUS 

EMPLOYEE   UNDER   SECTION   165.2   OF   CHARTER,    AND 

OVER   RETIREMENT  AGE    -   ^''¥l.    J.    FITZGERALD  RETIREMENT. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  Retirement  Board  has  directed  that  the  pertinent 
facts  in  the  case  of  William  J.  Fitzgerald,  an  employee  of 
the  San  Francisco  V'ater  Det)artment  vrho  has  petitioned  for 
compulsory  service  retirement  effective  March  12,  1953,  be 
cited  to  you  and  that  your  opinion  be  requested  on  certain 
questions  arising  in  the  case. 

"The  following  facts,  therefore,  are  submitted: 

"1.  I^.  William  J.  Fitzgerald  was  first  employed 
by  the  City  and  County  of  San  Francisco  in  April,  1912  as 
an  emoloyee  of  the  Department  of  Public  Works.  He  became 
a  member  of  the  Retirement  System  on  April  1,  1922. 

"2.  Mr.  Fitzgerald  resigned  after  having  been 
elected  Sheriff  of  the  City  and  County  at  the  election  held 
November  7,  1927.   By  virtue  of  his  resignation  from  the 
Department  of  Public  Works  and  the  fact  that  elected  officials 
were  then  excluded  from  membership,  the  Retirement  System  re- 
funded his  contributions  (v972.02)  and  terminated  his  member- 
ship as  recordod  under  date  of  January  li,  1928, 

"3.  Mr.  Fitzgerald  served  as  Sheriff  from  January  2, 
1928  to  January  8,  193^  and  did  not  thereafter  return  to  city- 
service  in  any  capacity  until  he  applied  to  the  Civil  Service 
Commission  for  qualification  and  appointment  as  a  limited 
tenure  P202  Inspector  of  Public  V'orks  Construction.   There- 
after he  was  offered  and  accepted  an  appointment  to  a  tempor- 
ary position  from  a  limited  tenure  Civil  Service  list  in  the 
San  Francisco  Water  Deioartmcnt,  starting  work  on  August  27, 
1952. 


"I4..  On  December  6,  1952  Mr.  Fitzgerald  was  re- 
certified to  the  same  position  by  the  Civil  Service  Commission. 
Continuous  employment  qualified  him  for  membership  in  the  Re- 
tirement System  on  February  25,  1953 • 

"5t  On  March  11,  1953,  copies  of  the  payrolls  having 
been  received  indicating  six  (6)  months  continuous  employment, 
and  the  records  of  the  Retirement  System  showed  Mr.  Fitzgerald's 
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birthdate  as  October  iB,  1882,  a  notice  was  sent  to  the  San 
Francisco  Water  Department  by  the  Retirement  System  advising 
them  that  inasmuch  as  I^.  Fitzgerald  had  qualified  for  member- 
ship and  inasmuch  as  he  was  beyond  compulsory  age  of  retirement 
his  employment  must  cease  immediately. 

"On  March  30,  1953  Mr.  Fitzgerald  elected  to,  and  did,  re- 
deposit  his  previously  withdrawn  accumulated  contributions. 

"Four  questions  have  arisen,  which  arc  as  follows: 

"1.  Did  Mr.  Fitzgerald  become  a  member  under 

Section  165.2  or  Section  165  of  the  Charter 
on  February  2$,    1953? 

"2.  Is  he  eligible  for  retirement  according  to 
the  section  under  which  he  became  a  member? 

"3.  Is  Mr.  Fitzgerald  entitled  to  credit  for 

service  rendered  as  an  elected  official,  i.e., 
as  Sheriff? 


9" 


"[(..  If  his  elected  service  is  creditable,  must 
ho  bo  required  to  contribute  for  this  service 

OPINION 

From  the  facts  recited  in  your  request,  it  is  evident  that 
Mr.  Fitzgerald  qualified  for  membership  in  the  Retirement  System 
six  months  after  August  27,  1952  when  he  was  offered  and  accepted 
an  appointment  and  started  to  work  in  a  temporary  position  in  the 
Sen  Francisco  Water  Department. 

This  membership  results  from  the  provisions  of  Section  221 
subdivision  (c)  of  Article  3,  Part  I  of  the  San  Francisco  Munici- 
pal Code,  which  reads  in  part  as  follox-js: 

"Every  other  employee  who  shall  enter  city-service  after 
January  8^  1932,  shall  become  a  member  of  the  Retirement 
System  upon  such  entry,  provided  such  employee  is  certified 
from  a  Civil  Service  list  for  permanent  employment  or  is  a 
teacher;  otherwise  such  employoo  shall  becomo  a  member  of  the 
Retirement  System  upon  the  completion  of  six  (6)  months"  of 
city- service  uninterrupted  by  a  break  of  more  than  one~TlT 
month.  '.    \    T"   (Emphasis  added.  ) 

Immediately  following  Ilr.  Fitzgerald's  qualifying  for 
membership  in  the  Retirement  System,  and  upon  the  Retirement  Sys- 
tem first  learning  of  this  fact  (through  receipt  of  the  payrolls 
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on  March  11,  1953)  Indicating  six  months  continuous  city-scrvico 
by  Mr.  Fitzgerald,  tho  Retirement  office  notified  the  Water  De- 
partment that  Mr.  Fitzgerald's  employment  must  immediately  ceasG 
as  he  was  then  beyond  the  retirement  age  of  65  years  (being  70 
years  of  age,  having  been  born  October  l8,  1882).   This  action 
was  taken  by  the  Retirement  System  Dursuant  to  tho  provisions  of 
section  165.2  of  tho  charter,  which  provides,  in  part,  as  follows: 

"Miscellaneous  officers  and  employees,  as  defined  in 
this  section,  who  are  members  of  the  retirement  system  under 
section  165  of  the  charter  on  tho  effective  date  hereof, 
hereby  designated  as  the  first  day  of  July,  19i+7>  and  persons 
who  become  miscellaneous  officers  and  employees  after  said 
effective  date,  shall  be  members  of  tho  Retirement  System  on 
and  after  said  date,  subject  to  the  following  provisions  of 
this  section,  in  addition  to  the  provisions  contained  in 
sections  158  to  l6l,  both  inclusive,  of  this  charter  notwith- 
standing the  provisions  of  any  other  section  of  the  charter, 

"(B)  Members  shall  be  retired  on  the  first  day  of  the 
month  next  following  .  .  .  the  attainment  of  the  age  of 
sixty-five  years."   .  .  ,        (i]mphasis  added.) 

The  answers  to  your  first  two  inquiries  thus  are  as  follows: 

(1)  Mr.  Fitzgerald  became  a  member  of  tho  Retirement  System 
on  February  25,  1953,  under  the  provisions  of  Section  165.2  of  the 
charter  (after  six  months'  continuous  city-service  with  the  Water 
Department).   Section  165.2  of  the  charter  covers  Mr.  Fitzgerald 

as  it  covers  other  miscellaneous  officers  and  employees  becoming 
members  of  the  Retirement  System  on  and  after  July  1,  1914-7  • 

(2)  Mr.  Fitzgerald  is  eligible  for  retirement,  being  70 
years  of  age,  and  past  the  mandatory  retirement  age  of  65,  as  set 
forth  in  Section  165.2  subsection  (B)  of  the  charter. 

You  state  in  your  request  that  Mr.  Fitzgerald  elected 
to,  and  did,  re-deposit  on  March  30,  1953j  his  previously  with- 
drawn contributions,  that  is,  contributions  made  to  the  Retirement 
System  for  city-service  rendered  prior  to  the  service  rendered  as 
Sheriff. 

This  re-deposit  I4r.  Fitzgerald  had  the  right  to  make  on 
March  30,  1953?  upon  his  re-entering  tho  Retirement  System,  and  to 
receive  credit  for  such  prior  service  under  tho  provisions  of 
Section  227,  Article  3,  Part  I  of  the  San  Francisco  Municipal  Code, 
vrhich  provided,  in  part,  as  follows: 
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"Any  member  may  re-doposit  in  the  Retirement  Fund,  in 
one  (1)  s\m  or  in  not  to  exceed  six  (6)  monthly  or  twelve 
(12)  seirj.-r.3nthl7  P'-'TTSiits ,  an  cmount  equ:--l  to  that  which 
he  vithdrevj  th.-r^from  or  fioom  its  predecessor  at  the  last 
termination  of  his  nc-mbership.   If  a  member  upon  re-entering 
the  Retirement  System  after  a  termination  of  his  membership 
shall  not  make  such  re-deposit,  he  shall  re-enter  as  a  new 
member  vjithout  credit  for  any  service,  and  the  rate  of  his 
contribution  for  fut^ore  yt;ars  shall  be  the  normal  rate  pro- 
vided for  in  Section  232  of  this  Article  at  his  age  of  re- 
entrance,  except  that  persons  ^^to   are  members  under  Section 
166  of  the  Charter  shall  contribute  as  provided  in  Section 
231  of  this  Article;  otherwise  his  rate  of  contribution  for 
future  years  shall  bo  the  same  as  his  prior  rate  to  the 
last  termination  of  membership,  subject  to  Section  222  of 
this  Article  and  his  membership  shall  be  the  saine  as  if  ion- 
broken  by  such  last  termination  and,  if  he  never  failed  to  re- 
deposit  accumulated  contributions  withdrawn  from  the  San  Fran- 
cisco Retirement  System,  or,  if  he  shall  re-deposit  such 
accumulated  contributions  upon  first  re-entering  hereafter, 
then  he  shall  receive  credit  for  prior  service  in  the  same 
manner"  as  persons  who  became  members  on  January  '6,    1932...  .  .  " 

(Emphasis  added. ) 

During  the  time  Mr.  Fitzgerald  served  as  Sheriff,  elective 
officers  were  excluded  by  Charter  Section  158  from  membership  in 
the  retirement  system,   V'ith  the  addition  of  Section  158.1, 
effective  January  7,  19i;7,  elective  officers  (except  members  of 
boards  or  commissions)  holding  office  on  said  effective  date  v/ere 
granted  the  option  of  entering  the  retirement  system,  and  elective 
officers  entering  office  after  said  effective  date,  with  the  same 
exceptions,  automatically  became  members  of  the  system. 

By  the  addition  of  Charter  Section  158.2,  effective  January 
9,  1953,  elective  officers  who  were  members  of  the  retirement 
system  \inder  Section  158.1  were  transferred  into  and  became  members 
of  the  system  under  Section  165.2  (except  those  who  exercised  the 
option  of  remaining  under  Section  158.I).    Section  158.2  also,  and 
automatically,  brought  into  the  system,  \inder  Section  165.2,  elec- 
tive officers  (except  members  of  boards  or  commissions)  who  assum- 
ed office  aftor  the  effective  date  of  said  Section  158.2. 

It  is  clear  that  your  instant  question,  i.e.,  whether  Mr. 
Fitzgerald  Is  entitled  to  retirement  credit  for  the  period  during 
which  he  served  in  the  office  of  Sheriff,  is  suggested  by  the 

follovlng  language  of  Section  158.2: 
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"Tine  d-JLrir-g  vhioh  sajg  nenibers  have-  rendered  service 
£s  elective  officers  shall  be  included  "under  sucsectirn 
O)  of  section  165-2,  in  addition  to  other  tine  n:v  s: 
included."   (Ei^hasis  added.) 

It  is  lay  opinion  that  the  foregoing  language  only  a-oplies 
to  the  retirci^ont  of  an  elective  officer,  and  has  no  apnlication  to 
retirement  credit  ^'ue  to  Mr.  Fitzgerald,  new  eligible  for  retire- 
rsent  as  an  enrloyee  rather  than  as  an  elective  officer. 

It  vould  arpear  clear  that  the  proponents  of  Sections  153.1 
and  155.2  never  intended,  in  their  advocacy  thereof,  that  such 
charter  aisendnients  vo-old  create  or  increase  retirement  privileges 
in  favor  of  anyone  save  elective  officers.   It  would  appear 
equally  clear  that  the  electorate,  in  adopting  such  sections,  had 
in  nind  only  the  retirement  of  elective  officers^  for  the  charter 
vas  in  each'  instance  already  replete  with  provisions  regardir^ 
retirement  of  snployees,  and  there  is  no  indication  in  the  lang-aa^ 
:f  Sections  156.1  and  156.2  that  the  then  established  retirement 
rights  of  employees  were  meant  to  be  affected  in  any  manner  by 
Sections  158'.1  and  156,2.   Had  it  been  Intended  that  said  sec- 
tions were  to  confer  benefits  upon  eianloyees,  as  veil  as  upon  elec- 
tive officers,  it  would  have  been  a  simple  matter  to  have  so 
framed  the  sections  as  to  clearly  evidence  such  intention.  Instead, 
however.  Section  159.1  is  titled' "Retirement  of  Elective  Officers," 
and  Section  156.2  is  titled  ''Eetirement  d!    Elective  Officers   ::r.- 
tinued).''    Such  titling  indicates  treatment  of  retirement  privil- 
eges tf  a  special  ar.f  limited  category  of  persons,  i. 


Tne  basic  section  which  brought  elective  officers  into  the 
retirement  system,  i.e..  Section  158. Ij  covered  only  future  elec- 
tive officers  and  ''Elective  officers  in  office  on  the  effective 
date  hereof,"  i.e.,  January  7,  19ii7 .   Additionally,  Section  156. 1 
vent  on  to  provide  that  "Each  such  present  and  fut^-:j:'e  elective 
cif icer  may  retire  .  .  .  {Emrhasis  added.).    Such  quoted  language 
clearly  indicates  an  intent  to  limit  the  benefits  cf  the  section 
to  persons  then  elective  officers  (on  the  effective  date  of  "he 
section)  and  persons  -*tj.c   would  later  become  elective  officers. 

That  concept  of  limitation  is  perpetuated  in  Section  13-. 2, 
effective  January  9,  1953-   It  is  therein  provided  that  ''elective 
c:"f icers'^  iexcet)t  members  of  boards  and  commissions)  shall  be 
-■-mcers  cf  the  retirement  svstem  under  Section  165.2  instead  of 
•^ncer  Section  153,1,  e.xcert'that  ''elective  officers  in  office  on 
the  effective  date  of  this  section  -iho  are  members  of  the  retire- 
ment system  under  section  15B.I  at  such  time''  are  granted  the 
coticn'cf  remaining  under  Section  156.1. 

Ihe  section  (156.2)  f-orther  provides  that  "elective 
officers''  who  are  members  -^tfor  Sectirn  165.2  shall  be  retired  on 
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the  day  following  the  end  of  the  term  of  office  in  which  the  age 
of  seventy  years  is  reached.   Provision  is  made  in  said  section 
for  adjustments  in  tho  contributions  of  "such  individual  officers.' 

Hence,  when  the  foregoing  portions  of  the  two  sections  in- 
volved, i.e.,  153.1  ^nd.   153.2,  are  considered  together  with  the 
reference-  to  credit  toward  retirement  of  the  ''time  during  which 
said  members  have  rendered  service  as  elective  officers,   tho 
latter  reference  to  "said  members"  must  necessarily  be  taken  to 
mean  only  elective  officers,  and  no  one  else. 

Since  Mr.  Fitzgerald  was  not  an  elective  officer  at  the 
time  he  qualified  for  retirement,  he  is  not  entitled  to  credit  for 
the  period  of  service  during  which  ho  occupied  the  elective  office 
of  Sheriff. 

In  view  of  the  conclusion  just  reached  in  answer  to  your 
third  question,  it  becomes  unnecessary  to  answer  your  fourth 
question. 

You  are  thus  advised  concerning  your  submitted  queries. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney. 


TO:   RETIREMENT  BOARD 

Attention:  Mr.  Ira  G.  Thompson,  Sec'y 
1^60  McAllister  Street,  San  Francisco  2 
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SUBJECT:       IS   REAL   PROPERTY    ACQUIRED   BY  THE    REDEVELOPiiENT 
AGENCY   IN   CONNECTION   WITH  A   REDEVELOPMENT 
PROJECT   EXE/IPT   FROM  REAL   PROPERTY  TAXATION 
DURING  THE    PERIOD   SAID    PROPERTY    IS   HELD   BY 
THE  REDEVEL0PI'4SNT   AGENCY? 

Gentlemen: 

We  have   your  request  for  opinion  as  follows: 

REQUEST 

"At  the  Redevelopment  Agency  meeting  held  on  Tuesday, 
December  29,  1953*  your  opinion  was  requested  on  the 
question  of  whether  real  property  acquired  by  the  Re- 
development Agency  In  connection  with  a  redevelopment 
project  Is  exempt  from  real  property  taxation  during 
the  period  said  property  is  held  by  the  Redevelopment 
Agency." 

OPINION 

Section  1  of  Article  XIII  of  the  Constitution  of  the  State 
of  California  provides  as  follows: 

"All  property  in  the  State  except  as  otherwise  provided 
in  this  Constitution  •  .  .  shall  be  taxed  in  proportion 
to  its  value  .  .  .  provided  that  property  .  .  .  such  as 
may  belong  to  this  State  or  to  any  county,  city  and 
county,  or  municipal  corporation  within  this  State, 
sh$ill  be  exempt  from  taxation." 

In  21;  Cal.  Jur.  102  and  103  it  is  stated: 

"The  general  policy  of  this  State  ...  is  that  public 
corporations  shall  not  be  taxed  by  the  State  much  less 
by  other  public  corporations.   An  irrigation  district  is 
not  a  municipal  coj'poration  .  .  .  but  it  is  a  public 
corporation  whose  property  belongs  to  the  State  and  is 
on  that  account  exempt  from  taxation.   So  also  swamp 
land,  drainage,  levee  and  reclamation  districts  are  not 
municipal  corporations.   The  property  acquired  by  a 
reclamation  district  for  example  is  public  property 
acquired  by  agents  of  the  State  for  public  purposes 
and  as  such  is  exempt  from  taxation," 

The  Supreme  Court  of  the  State  of  California  has  held  that 
the  Housing  Authority  is  a  State  agency  and  its  property  is  there- 
fore exempt  from  taxation  under  Section  1  of  Article  XIII  of  the 
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State  Constitution.   In  the  case  of  the  Housing  Authority  v. 
Dockweiler,  li|.  Cal.  2d  I4.37  at  p,  I4.53  the  Supreme  Court  held: 

"Among  other  things.  Section  1  of  Article  XIII  of  the  State 
Constitution  exempts  from  taxation  property  belonging  to 
'this  State,  or  to  any  county,  city  and  county,  or  munici- 
pal corporation  within  this  State,'   Section  Ij.  of  the 
Housing  Authority  Law,  Supra  defines  an  authority  as  'a 
public  body,  corporate  and  politic'   Such  an  authority 
is  not  unlike  an  irrigation  district  which,  though  held 
not  to  be  a  municipal  corporation  within  the  meaning  of 
the  quoted  constitutional  provisions,  has  been  held  to  be 
a  public  corporation  for  municipal  purposes  whose  property 
is  exempt  from  taxation.   (Citing^  Cases).   Similarly 
reclamation  districts  have  been  declared  to  be  public 
agencies  whose  properties  are  likewise  exempt  from  taxa- 
tion.  (Reclamation  Dist.  v.  County  of  Sacramento,  12k   Cal. 
i|.77  /5"6  Pac.  666/7)   In  Laguna  Beach  Vater  Dist.  v.  Orange 
Co.  30  Cal.  App.  (2d)  71^-0  /«7  Pac.  (2d)  ij.6_/  it  is  stated 
that  'It  must  be  conceded  that  it  has  always  been  the  policy 
of  the  law  in  California,  since  the  adoption  of  the  present 
Constitution,  to  exempt  from  taxation  property  of  the  state 
and  state  ai~encies  generally  classified  as  public  corpora- 
tions.'  Moreover,  while  provisions  exempting  private  prop- 
erty from  taxation  are  to  be  strictly  construed,  the  rule 
is  otherwise  as  to  public  property  which  is  to  be  taxed 
only  if  there  is  express  authority  therefor.   (Pasadena  v. 
County  of  Los  Angeles,  l82  Cal.  171,  /I87  Pac.  L).lb/ . ) " 
(Emphasis  court's) 

Section  31^.201  of  the  Housing  Authorities  Law  provides: 

"(a)  That  there  exists  in  this  State  insanitary  or  unsafe 
dwelling  accommodations  and  that  persons  of  low  income  are 
forced  to  reside  in  such  accommodations;  that  within  the 
State  there  is  a  shortage  of  safe  or  sanitary  dwelling 
accommodations  .  .  ,;   that  these  conditions  cause  an  in- 
crease in  and  spread  of  disease  and  crime  and  constitute 
a  menace  to  the  health,  safety,  morals,  and  welfare  of  the 
residents  of  the  State  .  .  1  

"(c)  That  the  clearance,  replannlng,  and  reconstruction 
of  the  areas  in  which  insanitary  or  unsafe  housing  condi- 
tions exist  and  the  providing  of  safe  and  sanitary  dwelling 
accommodations  for  persons  of  low  income  are  public  uses 
and  purposes  for  which  public  money  may  be  spent  and  private 
property  acquired,  and  are  pjoyernmental  functions  of  State 
concern. "   (Underscoring  ours) 
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Section  3i4-2i|0  of  the  Housing  Authorities  Law  provides: 

"In  each  county  and  city  there  is  a  public  body 
corporate  and  politic  known  as  the  Housing  Authority 
of  the  City  and  County," 

As  pointed  out  in  the  decision  of  the  Supreme  Court  in 
Housing  Authority  v.  Dockweller,  the  use  of  the  above  language 
indicates  thar  housing  authorities  are  State  agencies  similar  to 
irrigation  districts,  reclamation  districts,  flood  control  dis- 
tricts, etc.,  the  property  of  which  is  exempt  from  taxation. 

Turlock  Irr.  Dlst.  v.  1-Jliite,  l86  Cal.  I83; 
Reclamation  District  No.  5Sl  v.  County  of  Sacramento, 
I3I1  Cal.  1^77. 

The  Community  Redevelopment  Law  contains  language  similar 
in  nature  to  the  Housing  Authorities  Law.   Section  33200  (Health 
and  Safety  Code)  reads  as  follows: 

"There  is  in  each  community  a  public  body,  corporate  and 
politic  known  as  the  redevelopment  agency  of  the  community." 

Section  33014.0  (Health  and  Safety  Code)  provides  in  part  as 
follows: 

"It  is  found  and  declared  that  there  exists  in  many  com- 
munities blighted  areas  which  constitute  either  social 
or  economic  liabilities  or  both,  requiring  redevelopment 
in  the  Interest  of  the  health,  safety  and  general  welfare 
of  the  people  of  such  communities  and  of  the  State." 

Section  33014-7  (Health  and  Safety  Code): 

"That  the  redevelopment  of  blighted  areas  and  the  pro- 
vision for  appropriate  continuing  land  use  and  construction 
policies  in  them  constitute  public  uses  and  purposes  .... 
and  are  governmental  functions  of  State  concern  in  the  in- 
terests of  health,  safety  and  welfare  of  the  people  of  tne 
State  and  of  the  communities  in  which  the  areas  exist," 
(Underscoring  added) 

Section  33279  of  the  Community  Redevelopment  Law  (Health  and 
Safety  Code)  provides  as  follows: 

"The  agency  may  in  any  year  during  which  it  owns  property 
in  a  redevelopment  project  pay  to  any  city,  county^  city 
and  county,  district  or  other  public  corporation  which  would 
have  levied  a  tax  upon  such  property,  had  it  not  been  exempt, 
an  amount  of  money  in  lieu  of  taxes,"   (Underscoring  added) 
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Section  3393L)-  of  the  Coi^nunity  Redevelopment  Law  (Health  and 
Safety  Code)  provides  as  follows: 

"The  bonds  are  issued  for  an  essential  public  and  govern- 
mental purpose  and  together  with  interest  on  them  and 
Income  from  them  are  exempt  from  all  taxes." 

It  may  be  assumed  that  in  using  the  language  quoted  in  the 
above  two  provisions  of  the  Community  Redevelopment  Law  that  the 
legislatvu?e  recognized  that  property  of  redevelopment  agencies 
was  property  constitutionally  exempt  from  taxation  pursuant  to 
Section  1  of  Article  XIII  of  the  Constitution. 

It  is,  therefore,  my  opinion  that  the  Redevelopment  Agency, 
being  a  State  agency,  all  real  property  acquired  by  it  is  exempt 
from  taxation  during  the  period  title  to  said  property  is  held 
by  the  Redevelopment  >^gency. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Redevelopment  Agency 

512  Golden  G-ate  Avenue 
San  Francisco  2 


Attention:   Dr.  J.  Joseph  Hayes 
Chairman 


MG/LSM 


i 


opinion  No.    773 
January   19,    195^1 

SUBJECT:      VA^ffANT   OP   SCHOOL   DISTRICT  EMPLOYEE  NOT    PRESENTED  vrCTHIN 
TIME   REQUIRED   IN  EDUCATION    CODE;    EFFECT   ON   OBLIGATION. 

Dear   Sir: 

We  are  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"A  School  District  warrant  to  an  employee,  Robert  M.  Kehoe, 
under  date  of  June  30,  19i;8,  in  the  ariount  of  $31.14.6,  was 
returned  as  unpaid  inasmuch  as  it  was  not  presented  to  the 
Treasurer  within  two  years  from  the  daoe  of  its  issuance, 
Mr.  Kehoe,  who  was  in  the  service,  states  the  circumstances 
as  follows: 

"'Originally,  the  check  was  erroneously  forwarded  to  Japan 
instead  of  Guam,  the  island  on  which  I  was  stationed  at  the 
time  due  to  confusion  a s  to  government  code  mail  numbers. 
More  recently,  the  check  was  delayed  for  three  months  in 
transit  to  Korea,  where  I  was  stationed  at  the  time,'" 

"Section  29802  of  the  Government  Code  reads  as  follows: 

"'Any  warrant  issued  for  the  giving  of  aid  and  payable  to 
an  indigent,  a  needy  aged  person,  a  needy  child,  or  a  needy 
blind  person,  or  issued  for  the  giving  of  such  aid  and  pay- 
able to  the  guardian,  trustee,  disbursing  agent,  or  any  cus- 
todian of  the  funds  or  estate  of  any  of  them  is  void  if  not 
presented  to  the  county  treasurer  for  payment  within  six 
months  after  its  date. 

"'Any  other  warrant  is  void  if  not  presented  to  the  county 
treasurer  within  two  years  after  its  date,'" 

"Section  6136  of  the  State  Education  Code  reads  as  follows: 

"'Any  school  warrant  not  presented  to  the  county  treasurer 
within  two  years  after  it  was  issued  is  void  end  any  order 
issued  by  the  governing  board  of  a  school  district,  but  not 
approved  by  the  county  superintendent  of  schools  for  want  of 
funds,  is  void  if  not  presented  to  the  county  superintendent 
of  schools  within  two  years  after  notice  has  been  given  that 
the  order  will  be  approved  on  presentation.   The  county 
auditor  shall  each  month  inform  the  county  superintendent  of 
schools  of  warrants  which  have  become  void  during  the 
preceding  month  and  the  covmty  superintendent  of 
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schools   shall   trr.nsmit    such  information   to    the   governing 
board  of   the    school   district  together   with  information 
as    to   orders  which  have   become   void.'" 

"It   would   apperr   to  me    that    the    above    sections   of  the   law 
merely  outlaw  the   particular   warrrnt   if   not  presented 
within  the    two   year   period  but   do   not   outlaw  the    obliga- 
tion.     If  ray  conclusion  is   correct   on  this  matter   the 
solution  would   be  merely  for   the   cancellf-tion  of   the   pres- 
ent  warrant   and   the   re-issuance    of   a   new  warrant.      However, 
in  a    similar  raptter    some   years   ago,    the    Controller    inform- 
ally took  the    position  that   there   w?s   no   puthority   to   re- 
issue   the   warrant,    and  it  was  necessary  for  the   employee 
to   institute   a   suit,    obtain  a    judgment,    and   collect   on   the 
judgment," 

OPINION 

In  my  opinion  No.  211  (July  7,    1950) ,  Section  29802  Govern- 
ment Code  was  analyzed  with  particular  reference  to  the  following 
part : 

"Any  other  warrant  is  void  if  not  presented  to  the 
county  tree  surer  within  two  years  after  its  dote," 

I  held  therein  that,  the  w^rrrnt  being  void  and  not  voidable,  no 
enforceable  obligation  was  extant. 

The  language  of  Section  6136  Education  Code  compels  the  same 
conclusion  in  answer  to  your  inquiry,  and  you  pre  therefore  advised 
th?t  the  warrant  in  question  is  void  and  no  enforceable  obligation 
exists.   A  copy  of  the  opinion  herein  referred  to  is  attached. 

Respectfully  yours, 


DION  R.    HOLM, 
CaJH/GEB  City  Attorney 

To:      Irving  G.    Breyer,   Legrl 
-Adviser 
Board  of  Education 
135   Van  Ness   Avenue 
San  Francisco 


(To  be    attaclied   to   Opinion  No.    773; 


No.    211 
July  7,    1950 


SUBJECT:   WARRANTS  --  WHEN  VOID  --  HOW  RE- ISSUED  OR  ACCOUIWS 
PAID  --  EXPIRATION  DATE. 

Dear  Sir: 

I   have   your   request   for   an  opinion  as   follows: 

"Government  Code,  Section  29802,  provides 
that  a  warrant  is  void  if  not  presented  to  the 
treasurer  within  two    years. 

Does   this   have    the    effect   of   extinguish- 
ing the   obligation  for  which  the    warrant  was 
issued  originally? 

If  not,    upon  what   authority  may   the 
warrant  be   re-issued   or   the    account    paid." 


OPINION 


As  stated  in  the  request,  Section  29802  of  the 
Government  Code,  said  section  having  been  enacted  in  19^7* 
declares  as  follows: 

"Any  warrant  issued  for  the  giving  of 
aid  and  payable  to  an  indigent,  a  needy  aged 
person,  a  needy  child,  or  a  needy  blind  person, 
or  issued  for  the  giving  of  such  aid  and  payable 
to  the  guardian,  trustee,  disbursing  agent,  or 
any  custodian  of  the  funds  or  estate  of  any  of 
them  is  void  if  not  presented  to  the  county 
treasurer  for  payment  within  six  months  after 
its  date. 

"Any  other  warrant  is  void  if  not  presented 
to  the  county  treasurer  within  two  years  after 
its  date," 
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The  second  paragraph  of  the  request  relates  to 
whether  the  non-presentation  of  a  warrant  has  the  effect  of 
extinguishing  the  obligation  for  which  the  same  was  issued 
originr.lly.   In  this  connection  it  must  be  noted  that  non- 
presentation  within  two  years  hss  the  effect  of  rendering 
the  warrant  "void"  as  distinguished  from  "voidable."  If  it 
be  true  that  void  means  null,  and  without  effect,  then  it 
must  have  been  the  intent  of  the  legislature  that  no  enforce 
able  obligation  was  extant.   Moreover,  if  there  ever  was  an 
obligation,  it  survives  but  is  not  legslly  enforceable. 

The  foregoing  should  answer  the  question  raised 
in  the  second  query  of  the  request,  to  wit:   No  obligation 
being  existent,  there  can  be  no  authority  to  re-issue  or  to 
issue  another  warrant,  and  no  authority  to  pay  such  an 
account. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Harry  D.  Rosi 
Controller 


EIP 
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SUBJECT:   MUST  HEALTH  SERVICE  BOARD  APPOINT  A  MEDICAL 
DIRECTOR.   MUST  HE  BE  ADMINISTRATOR  OP 
HEALTH  SERVICE  SYSTEM. 


Dear  Sir: 

On  December  l8,  1953,  I  advised  Mr.  Mattrocce  that  the 
Health  Service  Board  could  not  appoint  a  non-medical  "medical  dlrae- 
tor."  (Opinion  No,  758)   You  now  request  my  opinion  as  follows: 

REQUEST 

"In  connection  with  the  previous  request  of  the 
Health  Service  Board  for  your  opinion  as  to  whether  or 
not  the  Medical  Director  of  the  Health  Service  System 
must  be  a  Doctor  of  Medicine,  I  would  like  to  propound 
the  following  questions: 

"1.  Is  it  mandatory  that  the  Health  Servico  Board 
appoint  a  Medical  Director,  or  is  not  the  charter  lang- 
uage permissive? 

"2.   If  the  Health  Service  Board  appoints  a  Medical 
Director,  does  he  have  to  bo  the  administrator  of  the 
system,  rr  can  the  Board  create  a  Civil  Service  position 
to  direct  the  operations  of  the  system  and  employ  the 
Medical  Director  on  a  consultant  basis? 

OPINION 

The  Charter  provides,  so  far  as  here  pertinent,  that  the 
Health  Service  Board  "shall  have  power: 

"(a)   ...  to  adopt  a  plan  or  plans  for  rendering  medical 
care  to  members  of  the  system,  .  .  . 

"(b)   To  put  said  plans  into  effect  .  .  . 

"(c)   To  make  rules  and  regulations  for  the  transaction 
of  its  business,  ,  .  . 

"(d)   To  appoint  a  medical  director  and  such  other  employees 
as  may  be  necessary.   The  compensation  of  the  medical 
director  shall  be  fixed  by  the  board  and  he  shall  hold 
office  at  its  pleasure  ,  .  . 

"(e)   To  make  provision  for  the  participation  in  the  benefits 
of  the  system  by  the  dependents  of  members,  ..." 
(Charter  sec.  172.1,  Subdivision  3) 
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It  has  been  declared  that  "Generally,  permissive  words 
used  in  statutes  conferring  power  and  authority  upon  public  officers 
and  bodies  will  be  held  to  be  mandatory  where  the  act  authorized  to 
be  done  concerns  the  public  interest  or  the  rights  of  individuals." 
(Gilmore  v.  City  of  Utica,  121  N.Y.  5^1,  568,  2k   N.E.  1009,  1011; 
Hersh  v.  Velsh,  179  Md .  270,  l8  A.  2d  202,  20i|)   'Vhen  a  statute 
confers  upon  a  corporation  a  power  to  be  exercised  for  the  public 
good,  the  exercise  of  the  power  is  not  discretionary,  but  imperative; 
and  the  words  'povijer'  and  'authority'  in  such  case  may  be  construed 
'duty'  and  'obligation.'"   (Anne  Arundel  County  Gom'rs  v.  Duckett, 
20  Md.  U68,  83  Am.  Dec.  557;  Rankin  v.  Buckman,  9  Or.  253,  262; 
Palmcraft  Development  Co.  v.  City  of  Phoenix,  1^6   Ariz.  200;  ij.9  P.  2d 
626,  628-629,  citing  many  authoritiesT"  "The  word  authorize  has 
different  meanings,  dependent  upon  the  connection  and  circumstances 
of  its  use.   Ordinarily  it  means  to  clothe  with  authority,  warrant 
or  legal  power;  to  give  a  right  to  act;  to  empower.   It  also  has  a 
mandatory  effect  or  meaning,  implying  a  direction  to  act."  (Quality 
Bldg.  3:  Sec.  Co.  v.  Bledsoe,  125  C.A.  i+93,  501) 

The  Health  Service  System  does  concern  the  public  interest. 
(Butterworta  v.  Boyd,  12  Cal.  2d  li+O,  lU7-li+8)  And  it  seems  clear 
that  certain  powers  given  the  Board  are  mandatory,  for  example,  the 
power  to  adopt  a  plan  or  plans  for  rendering  medical  care  and  put 
them  into  effect,   (It  could  hardly  be  contended  that,  sec,  172,1 
having  been  written  into  the  Charter,  the  Board  could  sit  back  and 
do  nothing  in  these  respects.)   If  so,  is  the  power  to  appoint  a 
medical  director  so  far  in  the  public  interest  that  its  exercise  is 
mandatory?   It  is  my  opinion  that  this  power  is  so  closely  bound  up 
with  the  power  to  adopt  plans  for  medical  care  and  put  them  into 
effect  that  this  power  is  mandatory,  not  permissive.   See  also 
Opinion  No.  758,  supra,  explaining  why  the  medical  director  should 
be  a  doctor, 

II 

In  my  opinion  the  medical  director  need  perform  only  those 
duties  which  a  medical  man  alone  would  be  qualified  to  perform.  Many, 
if  not  all,  of  the  purely  administrative  duties  connected  with  the 
System  can  no  doubt  be  performed  as  well  (perhaps  better)  by  a  well- 
trained  layman  as  by  a  doctor.   The  Charter  does  not  specify  what 
the  exact  duties  of  the  medical  director  shall  be.   It  does  give  the 
Board  specific  power  "to  conduct  and  administer"  the  medical  plans 
which  it  adopts,   (Sec.  172,1,  subd,  3(b))   In  its  administration  of 
the  System,  the  Board  is  vested  with  considerable  discretion.  (Nelson 
V.  Dean.  27  Cal.  2d  873,  88l;  Monohan  v.  Dept.  of  Water  &  Power,  U8 
C.A.  2d  7i;6,  753;  Spaulding  v,  Phllbrlck,  k2   C.A.  2d  58,  61) 


OPINION  77t; 
January  19,  195U 
Page  3 

It  is  therefore  my  opinion  that  the  medical  director  need 
not  be  employed  to  administer  any  of  the  details  of  the  System  which 
a  layman  can  just  as  well  administer,  that  the  Board  is  given  wide 
discretion  in  determining  what  services  the  medical  director  shall 
perform,  that  a  Civil  Service  position  of  administrator  or  business 
manager  of  the  Health  Service  System  can  be  created  and  all  duties 
not  requiring  the  knowledge  or  experience  of  a  doctor  can  be  assigned 
to  that  position,  and  that  the  medical  director  can  be  employed  on  a 
consultant  basis,  his  advice  and  direction  to  be  solicited  and 
followed  whenever  it  Is  reasonable  to  do  so. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


GEB/V.-PB 


TO:  Mr»  Philip  P.  Engler 

Director,  Health  Service  Board 

61  Grove  Street 

San  Francisco  2,  California 


OPINION  NO.      775 
January  20,   195I4. 

SUBJECT;  APPLICATION  OF  STATE  LAW  (GOVERNl^NT  CODE, 
SECS.  1062,  1063)  TO  ABSENCE  FROM  STATE  OF 
OFFICERS   OF   THE  CITY  AND   COUNTY  OF   SAlJ   FRANCISCO 

Gentlemen: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"Section  1062  of  the  Government  Code  of  the  State  of 
California  reads  in  part  as  follows: 

" 'Absence  from  State:   State  or  municipal  officers, 
(Absence"  from  State  for  more  than  60  days.")   No  state 
or  municipal  officer  shall  absent  himself  from  the 
State  for  more  than  60  days,  unless  either: 

(a)  Upon  business  of  the  State, 

(b)  VJith  the  consent  o±    the  Legislature.' 

"Section  IO63  of  the  Government  Code  reads: 

'"-Same:   County  or  Judicial  district  officer. 
No  officer  of  a  county  "or  judicial  district  shall 
absent  himself  from  the  State  for  more  than  five 
days  unless  either: 

(a)  Upon  business  for  the  State,  county  or 
judicial  district, 

(b)  Uith  the  consent  of  the  board  of  super- 
visors of  the  county, 

"'  In  no  case  shall  such  officer  absent  hi^iself  from 
the  State  for  more  than  two  months  without  the  con- 
sent of  the  board  of  supervisors,  with  the  ^^^?itten 
approval  of  the  Governor,  nor  shall  such  absence 
continue  for  a  period  exceeding  six  months  in  any 
one  year. ' 

"Supervisor  Perdon  respectfully  requests  that  you  inform 
him  T,7hether  or  not  these  sections  are  applicable  to  all 
or  any  of  the  officers  of  the  City  and  County  of  San 
Francisco." 
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OPINION 


As  a  necessary  preliminary  to  a  proper  consideration  of  the 
legal  issues  presented  by  your  foregoing  request  for  opinion,  it  must 
be  observed  that  Section  6  of  the  San  Francisco  Charter,  so  far  as 
pertinent  herein,  provides  as  follows: 

"Section  6,   No  officer  of  the  city  and  county, 
except  members  of  the  police  department  acting  under 
orders  of  the  chief  thereof,  shall  absent  himself 
from  the  state,  except  by  permission  of  the  mayor 
and  the  board  of  supervisors.   Violation  of  this 
section  shall  be  sufficient  cause  for  removal  of 
any  officer  violating  the  same," 

It  is  clear  that  the  foregoing  portion  of  Section  6  is  a 
"removal"  provision,  in  that  it  forbids  absence  from  the  state  of 
city  and  county  officers,  without  the  prescribed  permission,  and 
states  that  violation  oi  the  section  "shall  be  sufficient  cause  for 
removal."   It  is  to  be  noted  that  the  section  applies  to  all  offi- 
cers of  the  city  and  county,  and  that  it  proscribes  absence  from 
the  state  of  any  duration,  unless  vjith  the  permission  required 
thereby. 

VJith  regard  to  such  "duration"  aspect,  Section  6  is  manifest- 
ly unlike  the  state  lav;  provisions  set  forth  above  in  quoting  your 
request,   That  is,  while  our  charter  forbids  any  unpermitted  absence, 
the  state  law  allows,  without  the  necessity  for  procuring  the  per- 
missions stated  therein,  an  absence  from  the  state  of  60  days  in  the 
case  of  "municipal"  officers  (Govt.  Code,  Sec.  1062)  and  5  days  in 
the  case  of  "county"  officers,   (Govt,  Code,  Sec«  1063) 

The  nature  o^  Fan  f^'rancisco  is  unique  in  that,  within  iden- 
tical political  and  geographical  boundaries,  it  is  both  a  city  and  a 
county,   (San  Francisco  v.  Collins,  216  Cal,  I87)   It  is  settled, 
hovrever ,  that  the  of  f  icers'^of  the  City  and  County  of  San  Francisco  do 
not  lose  their  distinctive  characters  as  city  (municipal)  officers  or 
as  county  officers  because  of  their  holding  office  under  such  duality, 
(San  Francisco  v.  Collins,  supra;  Rand  v.  Collins,  211^.  Cal,  I68;  Kahn 
y.  Sutro.  liTjl'Cal.  3I6';  I8  Cal.  Jur,  2F1-262)   That  is,  certain  of 
the  ofx^icers  of  the  city  and  county  are  municipal  (city)  officers, 
while  others  are  county  oificers,   (San_  Francisco  v.  _Col_lin_s ,  supra; 
Kahn  v,  Sutro,  supra)   As  ahove  noted,  the  portion  of  "Section  6  of 
our  charter"  noT  under  scrutiny  is  obviously  intended  to  apply  to  all 
city  and  county  officers. 

VJith  such  preliminary  observations  in  mind,  it;  remains  to  be 
determined,  in  answer  to  your  request  for  advice,  whether  the  matter 
of  absence  from  the  state  of  city  and  county  officers  is  to  be  con- 
trolled by  Section  6  of  the  Charter  or  by  Sections  1062  and  IO63  of 
the  Government  Code, 
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It  is  my  conclusion,  for  the  reasons  hereinafter  stated,  that 
the  local  charter  (Sec.  6)  is  controlling.  Each  type  of  local  offi- 
cer will  be  treated  separately,  as  follows: 

1.   Municipal  (city)  officers. 

Having  accepted  (see  Charter,  Sec,  2,  fifth  para.)  the  offer 
of  autonomy  v;ith  regard  to  purely  "municipal  affairs"  contained  in 
Sec.  6,  Art,  XI,  California  Constitution/   the  City  and  County  of 
San  Francisco  operates  completely  free  oi  the  effect  of  general 
state  law  insofar  as  solely  local  matters,  i.e.,  municipal  affairs, 
are  concerned.   In  such  instances,  when  local  lav'  and  state  statu- 
tory law  is   in  conflict,  the  local  law  is  controlling.   (Kennedy 
V.  Ross,  28  Cal.  (2)  569;  Fipoly  v.  Eenson,  20  Cal.  (2)  366;  West_ 
Coast  Adv.  Co.  v.  S an  Franc ijc^,  Ik   Cal^  (2)  516) 

It  is  settled  that  matters  affecting  the  removal  from  office 
of  municipal  (city)  officers  are  purely  "municipal  affairs,"  and 
are  governed  by  local,  and  not  state  statutory  law.   (l8  Cal,  Jur . 
983;  Scheafer  v.  Herman,  172  Cal.  3l].0;  Craig  v.  Superior  Court,  157 


Cal.  1^1;  Spader  v.  Rolph,  29  Cal.  App.  7  71-1- ;  Dinah  v."  Superior  Court 
6  Cal.  App.  217) 

Additionally,  Section  8i  of  Article  XI  of  the  California 
Constitution  provides  in  part  as  follors: 

"It  shall  be  competent  in  any  charter  framed  in 
accordance  with  the  provisions  of  this  section,  or 
Section  8  of  this  article,  for  any  city  or  consoli- 
dated city  and  county,  and  plenary  authority  is 
hereby  granted,  subject  only  to  the  restrictions  of 
this  article,  to  provide  therein  or  by  amendment 
thereto,  the  manner  in  which,  the  method  by  v/hich, 
the  times  at  vrhich,  and  the  terms  for  which  the 
several  county  and  municipal  officers.  .  *  shall 
be  elected  or  appointed,  and  for  their  recall  and 
removal  •  .  »"   (emphasis  added) 

It  is  settled  that  the  foregoing  provisions  of  Section  8-|- 
are  applicable  to  San  Francisco.   (Rand  v.  Collins,  21I4.  Cal,  I68; 
rzalli  V.  Brown,  110  Cal.  App.  (2)  7^;;  Spader  v.  Rolph,  29  Cal.  App. 

Similarly,  Section  16  of  Article  XX  of  the  California  Con- 
stitution provides  in  part  as  follovis: 

"When  the  tarm  of  any  ofxicer  or  commissioner  is 
not  provided  for  in  this  Constitution,  the  term  of  such 
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ofricer  or  commissioner  may  be  declared  by  law;  and, 
if  not  so  declared,  such  officer  or  conrnissioner  shall 
hold  his  position  as  such  officer  or  commissioner  during 
the  pleasure  of  the  authority  makinr  the  appointment; 
but  in  no  case  shall  such  term  exceed  four  years;  pro- 
vided, however,  that  in  the  case  of ^ any_o f f ic er_  or  employee 
of  any  municipali  tx.A°yQ^^Q^  under  a  legally  J^i>_t_ed  char- 
ter", the_ provisi'on s  of  "such  charter"  vdth_  reference  to  the 
tenure  of'  office  or  "the  dismissal  "from  office  of  any  such 
officer  or  employee  shall  controiV^  (emphasis  added! 

Thus,  not  only  is  the  city  and  county  vested  with  exclusive 
power  of  removal  of  its  municipal  (city)  officers,  for  the  reason 
that  such  is  a  "municipal  affair"  (Sec.  6,  Art.  XI,  California  Con- 
stitution), but,  as  Just  indicated.  Section  Q^   of  article  XI  and 
Section  16  of  Article  XX  also  grant  to  San  Francisco  denary  and 
exclusive  power  for  removal  of  its  municipal  (city)  officers. 

2,   County  Officers. 

V'ith  regard  to  those  officers  of  San  Francisco  who  are 
county,  rather  than  municipal  (city)  officers,  the  above-quoted 
portions  of  Section  8-|  of  Article  XI,  Californxa  Constitution,  are 
controlling.   That  is,  said  Section  8-|  provides  that  a  consolidated 
city  and  county  has  plenary  authority,  subject  only  to  the  restric- 
tions of  Article  XI  of  the  Constitution,  and  thus  not  subject  to 
any  state  legislative  enactment,  to  provide  for,  amon-p-  other  matters, 
the  removal  of  its  county  officers.   Such  is  a  grant  oi  exclusive 
:ower  for  the  removal  of  county  officers;  and,  vrhile  such  is  not  a 
municipal  affair,  and  the  power  of  removal  (of  county  officers)  is 
not  exercisable  by  Fan  Francisco  under  the  "municipal  affairs" 
clause  (Sec,  6,  Art.  XI),  the  power  of  removal  is  expressly  and 
exclusively  given  by  the  aforesaid  Section  S-g-.   (Gibson  v«  Civil 
Service  Commission,  27  Cal.  App.  396) 

Hence,  it  is  my  conclusion  that  Section  6  of  the  San  Fran- 
cisco Charter  controls,  and  that  Sections  1062  anc>  1063  of  the 
Government  Code  are  inapplicable  to  the  officers,  mimicipal  (city) 
and  county,  of  the  City  and  County  of  San  Francisco. 

Respectfully  submitted, 

wfb/t  JP 

dion  r.  holm 

To:     Board  of  Supervisors  City  Attorney 

Attn:      John  R.    McGrath 

Clerk  of    the  Foard 
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SUBJECT:  ACTION  BY  BOARD  OF  SUPERVISORS  UNDER  SECTION 
13  OF  CHARTER;  TOEN  ACTION  BY  MOTION  PROPER; 
WHAT  CCNSTITTJTES  LEGISLATIVE  ACT. 


Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Supervisor  J.  Eugene  McAteer  respectfully  requests 
that  you  furnish  him  with  your  written  opinion  as  to  the 
circiomstances  in  which  the  Board  of  Supervisors  may  act 
by  motion,  in  view  of  the  orovision  containeri  in  Section 
13  of  the  Charter  that  'Action  by  the  board  of  super- 
visors shall  be  by  ordinance  or  resolution  in  writing 
introduced  by  a  member  or  by  a  committee  of  said  board 
and  passed  and  adopted  by  a  m.aiority  of  all  the  members 
of  the  board  at  each  reading. ' 

"Supervisor  McAteer  would  also  appreciate  a  general  ex- 
pression from  you,  for  the  guidance  of  himself  and  other 
members  of  the  Board  of  Supervisors,  as  to  what  constitutes 
a  'legislative  act'  which  Ohartor  Section  13  directs  be 
accomplished  by  ordinance." 

0  P  I  N  I  0  N 

In  connection  vjith  your  inquiry  you  are  herewith  referred 
to  the  opinion  of  Mr.  John  J.  O'Toole,  No.  3923,  dated  February 
26,  19i|7,  in  which  Section  13  of  the  Charter  was  interpreted  in 
relation  to  the  adoption  of  the  budget  by  motion.   A  copy  of  that 
opinion  is  attached  for  your  information. 

It  would,  of  course,  be  impossible  for  me  to  sot  forth  all 
the  circumstances  in  which  it  is  proper  for  the  Board  to  act  by 
motion  as  distinguished  from  written  resolution.   However,  there 
are  certain  definite  situations  whiich  recur  from  time  to  time  in 
which  I  feel  it  is  proper  for  the  Board  to  act  by  motion  which 
I  am  hereinafter  setting  forth  for  your  guidance. 

Generally  speaking,  all  parliamentary  actions  of  the  Board 
may  be  accomplished  by  motion.   There  are  in  general  the  motions 
covered  in  standard  treatises  on  parliamentary  law  and  procedure, 
such  as  Roberts'  Rules  of  Order.   Action  on  matters  which  concern 
only  the  Internal  functioning  of  the  Boar--''  may  likewise  be  accom- 
plished by  motion.   Illustrative  of  this  type  of  action  are  direc- 
tions to  the  Clerk  of  the  Board  to  perform  some  specific  duty  in 
the  line  of  his  official  emplo^Tnent,  directions  to  committees  of 
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the  Board,  or  request  to  the  several  officers  or  departments  of  the 
city  to  furnish  infonnation  or  calling  their  attention  to  specific 
matters  preliminary  to  final  action  by  the  Board  on  the  main  sub- 
ject matter. 

In  some  cases,  under  the  specific  provisions  of  an  appli- 
cable law,  action  may  be  taken  by  motion.   Thus,  under  the  pro- 
visions of  Article  XI,  Section  8  of  the  Constitution  amendments  to 
the  Charter  may  he  proposed  by  the  Board  "on   its  own  motion."   As 
a  matter  of  practice,  you  have  been  submitting  proposed  charter 
amendjTients  by  motion. 

In  certain  cases  the  law  may  direct  that  a  specific  action 
be  taken  by  the  Board,  such  as  adoption  of  the  bu^'get  and  this  may 
be  accomplished  by  motion.   See  City  Attorney's  Opinion  No.  3923 
attached . 

Webster's  New  International  Dictionary  defines  the  word 
"action"  as  follows:   "The  act  or  process  of  acting  or  doing;  the 
doing  of  something." 

It  is  to  be  noted  that  all  of  the  foregoing  involve  action 
by  the  Board  in  the  literal  sense  of  the  term  as  defined  by  V'ebster 
and  yet,  in  my  opinion,  they  are  all  properly  accomplished  by 
motion. 

Words  in  a  Charter  as  in  a  statute  or  a  constitution  must 
receive  a  reasonable,  common  sense  construction  and  when  a  literal 
interpretation  woul.-i  result  in  an  absurdity,  the  literal  meaning 
may  be  disregarded.   As  stated  in  the  case  of  People  v.  Camp,  14-2 
Cal.  App.  1^11: 

"If,  by  giving  to  a  word  or  a  phrase  in  a  statute  its 
literal  meaning,  absurd  consequences  would  be  the  inevi- 
table result,  thon  thu  literal  meaning  thereof  must  be 
disregarded  and  such  a  meaning  ascribed  thereto,  consistent 
with  the  general  context  and  the  evident  object  of  the  act, 
as  will  render  the  act  not  only  consistent  in  all  its  parts, 
but  reasonable  in  its  effect,  anci,  therefore,  effectual  for 
the  purposes  for  vjhich  it  was  intended." 

Certainly  it  would  be  an  unreasonable  interpretation  to 
hold  that  every  action  by  the  Board  in  the  literal  sense  must  bo 
performed  by  resolution  or  ordinance.   No  valid  purpose  or  public 
benefit  discernible  to  me  would  be  served  by  requiring  the  adoption 
of  a  formal  resolution  in  connection  with  any  of  the  foregoing 
cited  actions  by  the  Board  and,  in  my  opinion,  such  transactions 
were  not  contemplator!  .by  the  use  of  the  word  "action"  in  Section 
13  of  the  Charter. 
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As  I  have  indicated  above,  this  is  merely  a  general  state- 
ment with  roferonce  to  certain  situations  in  which  I  foel  that  the 
Board  has  properly  acted  by  motion.   Other  situations  will  undoubt- 
edly arise  in  vhich  the  question  will  be  presented  as  to  whether 
action  may  bo  taken  by  motion  or  whether  the  Charter  requires  the 
adoption  of  a  formal  resolution.   Each  such  case  must  be  deci'-"'ed 
on  its  own  particular  facts  as  the  term  "action"  as  used  in  Section 
13  of  the  Charter  is  incapable  of  a  precise  and  definitive  inter- 
pretation which  would  be  applicable  to  and  determinative  of  all 
situations.   In  cases  of  doubt  I  believe  it  advisable  that  the 
Board  act  by  written  resolution  rather  than  by  motion. 

Adverting  next  to  the  further  portion  of  your  request  inquir- 
ing "as  to  v±iat  constitutes  a  legislative  act  which  Charter  Section 
13  directs  be  accomplished  by  ordinance";  the  early  case  of  Smith 
vs.  Strother,  68  C:.l.  19l\.,    sets  forth  the  generally  accepted  defi- 
nition of  a  legislative  act  as  follows: 

"A  legislative  act  is  an  act  of  the  legislative  depart- 
ment of  the  government  by  which  the  law  to  be  applied  in 
future  cases  under  particular  states  of  fact.  Is  estab- 
lished in  the  form  of  a  statute,  ordinance,  resolution, 
or  other  written  form." 

Corpus  Juris  Secundum,  Vol.  82,  p.  19,  adopts  the  foregoing 
definition  pronounced  in  the  Smith  vs.  Strother  case  and  adds 
further  statements  as  follows: 

"An  act  which  prescribes  what  the  law  shall  be  in 
future  cases  arising  under  it|  /Union  Pac.  R.  Co.  v. 
U.S.,  99  U.S.  700,  25  L.  Ed.  49^7  one  which  prescribes 
a  general  rule  of  conduct.   /Soars  v.  Atlantic  City, 
61;  A.  1062_^7" 

In  general,  then,  any  measure  which  prescribes  what  the  law 
shall  be  in  future  cases  un^er  particular  states  of  fact  or  pre- 
scribes a  general  rule  of  conduct  is  required  by  Section  13  of  the 
Charter  to  be  enacted  in  the  form  of  an  ordinance. 

Again,  however,  you  are  cautioned  that  the  foregoing  defini- 
tions are  merely  offered  for  your  general  guidance  and  are  not  all- 
embracive  or  determinative  of  all  measures  that  should  be  enacted 
in  the  formi  of  an  ordinance.   Whether  an  ordinance  or  resolution  Is 
proper  in  any  particular  case  has  to  bo  determined  by  the  facts  of 
the  case  and  the  particular  law  applicable. 

You  are  advised  accordingly. 

Respectfully  submitted, 

TO:   BOARD  OP  SUPERVISORS  DION  R.  HOLM,  City  Attorney. 

Attention:  Mr.  John  R. 

McGrath,  Clerk. 
TJB/GEB 


opiiaoN  NO.  3923 

February  26,    l^l^.^ 

SUBJECT:      Adoption  of  Annual  Budget  by  Motion 

Dear   Sirs: 

You  have  requested  an  opinion  as  follows: 

'*You  are  hereby  respectfully  requested  to  furnish 
the  undersigned  with  your  written  opinion  as  to  the 
proper  form  of  action  to  be  taken  by  the  Board  of 
Supervisors  in  approving  the  annual  budget  of  the 
city  and  county, 

"Section  72  of  the  charter  provides  in  part  that 
'the  board  shall  adopt  the  proposed  budget.'   Fec- 
tion  13  provides  in  part  that  'action  by  the  board 
of  supervisors  shall  be  by  ordinance  or  resolution 
in  >rriting.'   The  practice  followed  by  the  board  in 
past  years  has  been  to  approve  the  annual  budget  by 
motion, 

"It  Is  because  of  the  apparent  inconsistency  betvreen 
the  board's  action  and  the  charter  provisions  that 
your  opinion  is  requested," 

OPINION 

Action  by  the  board  of  supervisors  is  in  general  by  enact- 
ment of  an  ordinance  or  ac'option  of  a  resolution.   Action  also  may 
be  by  adoption  of  a  budget,  by  approval  or  disapproval  of  action  of 
other  bodies,  and  by  other  methods.  A  motion,  as  used  by  the  board 
in  regard  to  any  of  these  matters,  is  only  a  matter  of  parliamentary 
procedure.  For  Instance,  a  motion  may  be  made  to  adopt  either  a  res- 
olution or  a  budget,  or  even  to  pass  an  ordinance. 

If  a  resolution  were  used  for  the  purpose  of  adopting  the 
budget,  it  would  be  merely  a  matter  of  parliamentary  procedure.  While 
a  resolution  would  be  valid  to  accomplish  the  purpose,  it  would  only 
be  incidental  to  the  adoption  of  the  budget,  vhich  would  be  the 
real  action  of  the  board.  A  resolution  for  such  a  purpose  would  not 
be  a  main  subject  matter,  such  as  the  words  resolution  and  ordinance 
refer  to  in  section  13  of  the  charter. 

The  procedure  used  of  adoption  of  the  budget  by  motion  Is 
appropriate  for  the  purpose,  and,  for  the  reasons  stated  above,  I 
regard  it  as  preferential  to  adoption  by  resolution. 

To:  Board  of  Supervisors  Respectfully  submitted, 

cc:  Hon,  Roger  D.  Lapham,  Mayor 

City  Attorney, 

I'P 


Opinion  No,    777 
January   21,    19Bk 

SUBJECT:      IS   THE  AMOUNT    OF   MONEY   PAID  TO  A    COURT   REPORTER  FOR 
TRANSCRIPTIONS  FROM  THE   TREASURY   OF   THE    CITY  AND 
COUNTY    (AS  DISTINGUISHED  FROM  HIS   PER  DIEM  AND 
TRANSCRIPTIONS   PAID  BY   OTHERS)    PART   OP   HIS    COMPENSA- 
TION  FOR   RETIREfffiNT   SYSTEM   PURPOSES? 

Dear  Sir: 

This   will   acknowledge   receipt   of  your   request   for   an    opinion 
as  follows: 

REQUEST 

"May  I  receive  your  opinion  in  answer  to  the  following 
question: 

"Is    the    amount   of  money  paid  to   a   court  reporter   for 
transcriptions   from  the    treasury   of  the   City   and  County 
(as   distinguished  from   his  per  diem  and  transcriptions 
paid  by  others)    part    of   his  compensation  for  retirement 
system  purposes? 

"The  reason  for  our  inquiry  is  with  regard  to  the  base 
for  retirement  contributions  both  as  to  the  member  and 
as   to    the   City   and   County." 

OPINION 

Section  l58»3  of  the  charter  makes  phonographic  reporters  of 
the  Superior  Court  and  Municipal  Court,  who  are  paid  compensation 
upon  a  monthly  or  per  diem  basis  by  the  City  and  County  of  San  Fran- 
cisco, members  of  the  San  Francisco  City  and  County  Employees' 
Retirement  System  under  section  165.2  of  the  charter.   Insofar  as 
here  applicable,  section  158.3  of  the  charter  reads  as  follows: 

"Employees  and  attaches  of  the  superior  or  municipal 
court,  including  persons  performing  duties  now  performed 
under  the  titles  of  commissioners,  phonographic  reporters 
who  are  paid  compensation  on  a  monthly  or  per  diem  basis 
by  the  city  and  county,  secretaries,  stenographers,  inves- 
tigators, messengers  and  other  employees  of  the  superior 
and  municipal  courts,  in  and  for  the  City  and  County  of  San 
Francisco,  shall  be  members  of  the  San  Francisco  City  and 
County  Employees'  Retirement  System  under  section  165.2, 
and  shall  be  subject  to  all  of  the  conditions  applying  to 
other  members  under  that  section,  except  as  herein  other- 
wise provided." 
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Section  l65t2  (H)  (1)  provides  for  the  rate  of  contributions 
of  each  member  thereunder,  and  subsection  (H)  (2)  thereof  provides 
for  the  application  of  this  rate  of  contribution  by  deductions  from 
each  payment  of  compensatirn  made  to  a  member  under  this  section, 
"The  term  "compensation"  is  defined  in  section  165.2  (A)  as  meaning 

",  ,  ,  all  remuneration,  whether  in  cash  or  by  other 
allowances  made  by  the  City  and  County,  for  service 
qualifying  for  credit  under  this  section  ..." 
(Emphasis  added.) 

I  sm   advised  that  it  has  been  the  practice  of  the  Retirement 
System  for  over  twenty  years  to  consider  moneys  paid  to  a  court 
reporter  from  the  Treasury  of  the  City  and  County  of  San  Francisco 
for  "transcriptions"  as  part  of  his  compensation  for  retirement 
purposes. 

The  inclusion  of  moneys  paid  to  a  court  reporter  for  transcrip- 
tions from  the  treasury  of  the  City  and  County  of  San  Francisco  as 
part  of  his  compensation  for  retirement  purposes  would  seem  prooer  In 
view  of  the  fact  that  section  l58»3  of  the  charter  makes  court  re- 
porters members  of  the  Retirement  System  under  section  165.2  of  the 
charter  wherein  compensation  is  defined  as  including  "all"  remunera- 
tion made  by  the  City  and  County,  and  in  view  of  the  further  fact 
that  the  Retirement  System  itself  over  the  last  twenty  years  has  con- 
sidered moneys  paid  to  a  court  reporter  for  "transcriptions"  from  the 
treasury  of  the  City  and  County  of  San  Rrancisno  a  part  of  his 
compensation  for  retirement  purposes. 

It  is  of  further  interest  to  note  that  the  1953-195i|  Annual 
Salary  Ordinance  in  referring  to  court  reporters  (in  section  23. 1> 
Item  l6)  of  the  Municipal  Court  and  their  monthly  salaries  states: 

"Court  Reporters,  plus  transcriptions 
when  necessary" 

(Emphasis  added.); 

and  in  referring  to  phonographic  reporters  (in  section  2i|,  Items  9.2 
and  10)  of  the  Superior  Court  and  their  monthly  salaries  or  per  diem 
rate  states: 

"Phonograph  Reporter,  plus  transcriptions 
when  necessary." 

(Emiphasis  added.) 
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You  are  therefore  advised  that  the  amount  of  money  paid  to  a 
court  reporter  for  transcriptions  from  the  treasury  of  the  City  and 
County  of  San  Francisco  (as  distinguished  from  transcriptions  paid 
for  by  others)  is  pfrt  of  his  compensation  for  retirement  purposes. 


Respectfully  submitted, 


DION  R.  HOLM 
NSW/WB  City  Attorney 


TO:   HARRY  D.  ROSS,  Controller 
109  City  Hall 
San  Francisco  2. 


Opinion  No.  778 
January  22,  195^1-. 

SUBJECT:   PERMIT  FOR  GUARDSMEN  ROAD  RACES  IN  GOLDEN  GATE  PARK; 
ROAD  AS  STRUCTURE;  LEGALITY  OP  PROPOSED  AGREEMENT  FOR 
RACE;   JURISDICTION  OVER  PARK  ROADS  AND  HIGHWAYS. 

Gentlemen! 

I  have  received  two  requests  for  opinion  with  reference  to 
the  proposed  agreement  for  the  conduct  of  road  races  by  the  Guards- 
men in  Golden  Gate  Park,  one  directly  from  Supervisor  Lewis  and  the 
other  from  the  Clerk  of  the  Board  of  Supervisors.   Both  requests 
will  be  answered  herein. 

Supervisor  Lewis's  request  for  an  opinion  is  as  follows: 

"I  request  that  each  of  these  questions  be  answered 
directly  and  specifically: 

1,    In  view  of  the  fact  that  the  Recreation  and  Park 

Commission  after  a  full  hearing  has  already  decided 
that  automobiles  shall  race  on  the  roads  located 
within  the  boundaries  of  Golden  Gate  Park  has  the 
Board  of  Supervisors  under  Section  Ij.2  of  the  Charter 
the  jurisdiction  to  decide  on  any  other  questions 
involved  in  a  proposed  agreement  between  the  Recreation 
and  Park  Commission  and  The  Guardsmen  other  than  the 
question  whether  the  temporary  grandstands  to  be  erected 
in  Golden  Gate  Park  shall  be  permitted  to  be  built  or 
used  or  maintained? 

2»    What  right  or  jurisdiction  has  the  Board  of  Supervisors 
under  Section  1|2  of  the  Charter  to  decide  whether  an 
entire  agreement  concerning  automobile  races  in  Golden 
Gate  Park  should  be  approved  when  said  Section  1|2  limits 
the  jurisdiction  of  said  Board  of  Supervisors  to  permit- 
ting the  building  or  maintenance  or  use  of  a  structure 
on  Park  grounds, 

3,    If  under  Section  l\.2   of  the  Charter  the  Board  of  Super- 
visors is  limited  to  approve  a  permit  for  the  building 
or  maintenance  or  use  of  a  structure  on  Park  grounds 
what  right  or  jurisdiction  does  the  Board  of  Supervisors 
have  to  consider  a  matter  on  its  Calendar  concerning  the 
approval  of  rn  entire  agreement  between  the  Recreation 
pjid  Park  Commission  and  The  Guardsmen  concerning  ques- 
tions of  safety  to  spectators  thpt  may  not  be  using  said 
temporary  structures  while  watching  said  races  and  that 
shall  involve  various  Pud  extraneous  subjects  to  the 
actual  permit  for  building  or  using  and  maintaining 
temporary  grandstands? 
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Ij..   Is  the  use  of  temporary  grandstands  for  spectators  to  wit- 
ness a  road  race  in  Golden  Gate  Park  on  June  6,  195ij-  to  be 
conducted  by  The  Guardsmen  a  use  for  recreational  purposes 
and  if  so  does  the  Board  of  Supervisors  have  any  power  or 
jurisdiction  concerning  said  permit  in  view  of  the  language 
of  Section  l\.2   of  the  Charter  which  makes  an  exception  for 
recreation  purposes? 

5.   Does  it  follow  that  because  one  subject  matter  of  an  entire 
contract  or  agreement  may  belong  to  the  Board  of  Supervis- 
ors such  as  the  granting  of  a  permit  for  the  building, 
maintenance  or  use  of  temporary  grandstands  for  spectators 
to  watch  a  road  race  in  Golden  Gate  Park,  that  therefore 
it  follows  that  the  latter  body  must  consider,  debate  and 
approve  all  of  the  other  subject  matters  contained  in  said 
contract  and  agreement  and  over  which  the  Board  of  Super- 
visors has  no  power  or  jurisdiction  by  virtue  of  Section 
I4.2  of  the  Charter? 

^,   Does  the  Board  of  Supervisors  or  the  Recreation  and  Park 
Cormaission  have  the  sole  authority  to  decide  whether  or 
not  automobiles  shall  race  on  the  roads  located  within  the 
boundaries  of  Golden  Gate  Park,  and  if  this  sole  authority 
belongs  to  the  Recreation  and  Park  Commission  should  not 
the  Board  of  Supervisors  in  view  of  Section  l\.2   of  the  Char- 
ter have  before  it  only  the  question  of  granting  a  permit 
for  the  building  or  the  use  and  maintenance  of  temporary 
structures  in  Golden  Gate  Park  for  spectators  to  view  said 
races? 

7.  Is  the  Board  of  Supervisors  now  sitting  as  an  appellate 
body  in  approving  the  agreement  already  given  to  The  Guards- 
men by  the  Recreation  and  Park  Commission  for  automobile 
races  in  Golden  Gate  Park  on  June  6,  19^l\.7 

8.  Did  the  Recreation  and  Park  Comi-aission  have  the  authority  to 
approve  all  parts  of  the  agreement  between  the  Recreation 
and  Park  Commission  and  The  Guardsmen  other  than  that  por- 
tion of  said  agreement  which  pertains  to  the  permit  to  build 
or  to  use  and  maintain  temporary  structures  for  spectators 
to  watch  said  races  and  if  so  is  it  incumbent  upon  the  Boa.rd 
of  Supervisors  to  review  all  of  the  other  subject  matters  of 
said  contract  and  agreement  In  considering  whether  it  should 
approve  the  same? 

9.  Should  the  matter  that  is  now  on  the  Calendar  of  the  Board 
of  Supervisors  which  reads:   i  Approving  Agreement  To  Be 
Entered  Into  By  The  Recreation  and  Park  Commission  and  The 
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Guardsmen,  Covering  A  Sports  Car  Road  Race,  To  Be 
Held  In  Golden  Gate  Park,  On  Sunday,  June  6,  195i+,' 
be  replaced  by  a  question  which  would  read:  'Approv- 
ing Permit  To  The  Gucrdsmen  To  Build  And  To  Use  And 
Maintain  Temporary  Structures  For  Spectators  To  Watch 
A  Sports  Car  Race  To  Be  Held  In  Golden  Gate  Park  on 
Sunday,  June  6,  19  5i|, '   f'-s  requested  In  their  agree- 
ment already  approved  by  the  Recreation  and  Park 
Commission?" 

The  request  received  from  the  Clerk  of  the  Board  of  Supervi; 
ora  reads: 

"Pursuant  to  direction  of  the  Board  of  Supervisors, 
this  is  written  in  connection  with  your  Opinion  No,  76I4. 
dated  January  I4.,  195^;?  subject:  'Power  of  Board  of  Super- 
visors to  Approve  Agreement  between  Recreation  and  Park 
Commissioners  and  Guardsmen  for  Conduct  of  Road  Races 
in  Golden  Gate  Park;  Whether  Grandstands  and  Bleachers 
Constitute  Structures  within  Moaning  of  Section  i|2  of 
Charter, ' 

"At  the  meeting  of  the  Board  held  on  January  11, 
19514-i  Supervisor  McMahon  presented  a  written  statement, 
copy  attached,  containing  the  conclusion  that  the  pro- 
posal before  the  Board  violates  both  the  letter  rnd  the 
spirit  of  the  law,  that  it  is  illegal  and  that  the 
Recreation  and  Park  Commission  has  no  authority  to  per- 
mit of  this  type  of  endeavor  upon  the  highways  within 
Golden  Gate  Park, 

"In  the  light  of  Supervisor  McMahon' s  conclusion 
8xid  the  underlying  reasons  therefor,  the  Board  respect- 
fully requests  that  you  supplement  your  said  Opinion 
No.  76l|.  by  advising  it  whether  or  not  the  Board  of 
Supervisors  has  the  legal  power  or  duty  to  countenance 
or  place  its  stamp  of  approval  on  the  agreement  pre- 
sented to  it  by  the  Recreation  Piid  Park  Commission, 

"The  Board  also  desires  that  you  apprise  it  whether 
or  nrjt  the  action  of  the  Recreation  and  Park  Commission 
heretofore  taken  in  granting  to  The  Guardsmen  authority 
to  conduct  the  road  race  in  Golden  Gate  Park  constitutes 
an  illegal  act  and  one  which  is  beyond  the  jurisdiction 
of  said  Commission. 
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"The    Board  will    Slave   this  matter   on  its   Calendar 
for   the  meeting  of   January   25 >    195i|.«" 

The    statement   of  Supervisor  McMahon  referred   to    in  t  he 
foregoing  request   sets   forth  in  detail   her  reasons  for  believing 
the   proposed  races   to   be   illegal   and  the    authorities   in   support 
thereof.      Her  cjnclusions   are    summed  up   therein   as  follows: 

"From  all   of  the  foregoing,    it   appears   to  me, 
clear,    that: 

1.      The    ways   and   places   customarily  used,    in  Golden  Gate 
Park,    for  vehiculrr    travel   ?re    'highways'    as   defined 
in  the   Vehicle    Code,    -   the    City  Attorney   has   so 
concluded  ojid  by  their   own   actions,    the    Recreation- 
Park  ComiTiission  has   acknowledged   such  fact, 

2»      A   street  or  highway  being  a  way  or  place   of  whatever 
nature,   publicly  maintained  and   open   to   the  use    of 
the   public   for  purposes   of  vehicular   travel,    the 
public   cannot   be    deprived  of  the   use    thereof  except 
for  such  purposes   as   are   expressly  prescribed  by 
law. 

3.      The    highways   within  Golden  Gate    Park  may  not   be 
closed  to   vehicular   travel  for   any  purpose   other 
than   those   enumerated  in   the    Vehicle    Code    and/or 
the    San  Pr.-^ncisco   Trcffic   Code    and   vehicular  road 
racing    is  not    included  among    such  purposes, 

Ij.,      Thr. t   the    nature    and  character   of   g   highway   is   not 

changed  by  reason  of    the   fp.ct    thr.t   it   is   temporarily 
closed   to    vehicular   travel   by   the    general  public, 

5.  If   the    highways   within  Golden  Gate    Park  could   be 
closed  to    vehicular   travel,    such  closing  would 
operate    to  bar   racing   vehicles   as  well   as   all   other 
vehicles, 

6.  Vehicular  road  racing   in  Golden  Gate    Park  very 
probably  constitutes   a   nuisance, 

7.  Auto   racing  upon   the    highways  within  Golden  Gate 
Park   is  expressly  prohibited  by  the    provisions   of 
§601,5   of  the  Vehicle    Code    and   the    Park    Commission 
may  not    legrlly   authorize    such  an  event," 
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OPINION 

1 .   The  request  of  Supervisor  Lewis , 

In  view  of  the  short  time  allotted  to  me  to  answer  the  pre- 
vious request  for  an  opinion  on  this  subject,  slightly  in  excess  of 
one  normal  working  day,  I  limited  my  consideration  to  the  specific 
question  presented  "would  erection  ef  grandstands  and  other  struc- 
tures appurtenant  to  the  conduct  of  the  road  race  necessitate  formal 
approval  by  the  Board  of  Supervisors."   (Underscoring  added).   I  con- 
cluded that  grandstands  constituted  structures  vrithln  the  meaning  of 
section  i|.2  of  the  Charter  and  that  as  the  proposed  agreement  consti- 
tuted a  permit  for  the  erection  of  structures  that  the  Board  of 
Supervisors  had  jurisdiction  to  either  approve  or  disapprove  the 
entire  indivisible  agreement  presented  to  it  for  such  action  irrespec- 
tive of  whether  there  were  other  phases  of  the  agreement  directly 
within  the  jurisdiction  of  the  board.   I  felt  that  the  discussion  and 
the  conclusion  reached  sufficiently  answered  the  question  cf  Super- 
visor Lewis  contained  in  the  request  for  opinion. 

The  foregoing  series  of  nine  questions  now  received  from 
Supervisor  Lewis  squarely  present  the  problem  as  to  whether  the 
Board  of  Supervisors  has  jurisdiction  over  other  phases  of  the  pro- 
posed agreement  considered  in  and  of  themselves  and  without  reference 
to  bleachers  or  grandstands.   I  conclude  that  it  has. 

One  does  not  ordinarily  think  of  a  road  as  being  a  structure. 
However,  I  find  on  more  extended  research  that  on  at  least  three 
occasions  the  courts  have  determined  that  improved  roads  are  struc- 
tures within  the  meaning  of  particular  statutes.   In  the  case  of 
State  V.  Industrial  Commission  of  Illinois,  122  N.E.  82,  the  Supreme 
Court  of  Illinois  held  that  a  city  street  paved  with  asphalt  was  a 
structure  and  that  a  city  street  sweeper  employed  in  cleaning  the 
street  was  engaged  in  maintaining  a  structure.   Also  see  the  cases 
of  State  V.  Royal  Indemnity  Company,  128  S.E.  i|39,  and  State  v. 
Industrial  Commission  of  Illinois,  both  of  which  held  that  improved 
roads  were  structures.   In  the  State  v.  Royal  Indemnity  Company  case, 
supra,  the  court  discussed  the  meaning  of  the  term  structure  as 
follows: 

''The  word  structure  has  been  used  to  Include  a  derrick 
on  an  oil  lease,   Showalter  v.  Lowndes,  56  Vf.  Va.  k^3>   k9 
S.E.  i|[|.8,  3  Ann.  Gas.  1096.   Likewise,  an  oil  well.    Oil 
Company  V.  Venner,  71  ^'.Va.  U77,  76  S.E.  893,  U3  L.R.A. 
(n.S, )  559.   Also  a  railroad  on  land.   Lumber  Co.  v.  Vetzel, 
69  V.  Va.  689,  72  S.E.  786.   In  its  widest  sense,  any  pro- 
duction or  piece  of  work  artificially  built  up,  or  composed 
•f  parts  joined  together  in  some  definite  manner,  is  a 
structure.   36  Cyc.  337.   Thus  we  find  that  the  term  struc- 
ture, when  applied  to  material  things  made  by  human  labor, 
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whether  considered  etymologlcally  or  with  reference  to 
common  usage,  or  with  regard  to  the  words  by  which  it  is 
immediately  preceded  in  the  statute,  means  something  com- 
posed of  parts  and  portions  which  have  been  put  together 
by  human  exertion.   It  would  seem  plain  that  a  section  of 
the  improved  public  highway,  when  ready  for  its  useful 
purpose  of  travel,  is  a  structure  in  a  literal  sense, 
composed  of  concrete,  rock,  sand,  and  earth,  fashioned 
into  a  symmetrical  whole,  and,  when  considered  in  connec- 
tion with  the  structures  named  specifically  in  the  statute, 
it  must,  we  think,  be  considered  as  within  the  legislative 
intent  in  the  use  of  the  statutory  phrase  'or  other  struc- 
ture.'" 

Charter  section  ^2  provides  "The  Commission  shall  not  permit 
.  .  ,  the  use  of  any  structure  on  any  park,  square,  avenue  or  ground, 
except  for  recreation  purposes,  and  each  .  ,  .  permit  shall  be  sub- 
ject to  approval  of  the  board  of  supervisors  by  ordinance  ..." 
The  use  contemplated  is  of  course,  a  special  exclusive  use  for  a 
limited  period  under  the  authority  of  a  permit  and  not  an  ordinary 
use  in  common  with  the  general  public.   In  view  of  the  above  cited 
authorities  and  the  employment  of  the  all-inclusive  term  "any" 
modifying  the  word  structure,  I  conclude  that  the  proposed  agreement 
for  the  special  exclusive  use  of  the  improved  roads  in  the  park  for 
the  conduct  of  the  race  constitutes  a  permit  for  the  use  of  a  struc- 
ture on  park  ground  and  that  you  have  a  direct  and  not  merely  ancil- 
lary Jurisdiction  over  this  phase  of  the  agreement,  which  is  of  course 
the  heart  of  the  agreement.   Thus  premised,  I  answer  seriatim  and 
specifically  the  questions  propounded  by  Supervisor  Lewis  as  follows: 

1.  Yes,  the  Board  of  Supervisors  does  have  such  jurisdiction. 

2.  The  Board  of  Supervisors  has  jurisdiction  to  approve  the 
entire  agreement  because  the  said  agreement  constitutes  a  permit  for 
both  the  building  and  the  use  of  structures  on  park  grounds. 

3-     As  indicated  above,  the  Board's  jurisdiction  is  not 
limited  to  either  approving  or  disapproving  a  permit  for  the  temporary 
grandstands.   The  entire  agreement  in  all  its  essential  phases  is 
subject  to  the  Board's  jurisdiction. 

U.   The  use  of  temporary  grandstands  for  spectators  to  witness 
the  read  race  is  a  use  for  recreational  purposes.   In  my  Opinion  No, 
7i|-0  dated  November  2,  1953  to  the  Recreation  and  Park  Commission,  I 
pointed  out  as  follows: 

"The  proposed  sports  car  races  in  Golden  Gate  Park  are  for  the 
public  benefit  and  are  a  proper  Park  and  Recreation^activity.  See: 
Goetz  V.  City  of  Mt,  Vernon,  et  al.  68  N.Y.S.  2d  265;  Nebraska  City 
V.  Nebraska  City  Sports  and  Fair  Association,  et  al.  I06  N.Vf.  37U» 

As  to  the  latter  part  of  this  question,  I  believe  it  is  premised  on  a 
misconception  of  the  meaning  of  this  particular  provision  of  section 
42  of  the  Charter,   The  section  means  that  leases  of  park  lands  or 
permits  for  the  building  or  maintenance  or  use  of  any  structure  on  any 
park,  square,  avenue  or  ground  shall  only  be  granted  when  the  proposed 
use  is  for  a  recreational  purpose  and  that  each  such  lease  or  permit 
shall  be  subject  to  the  appr-ovaL  of  the  Board.  It  does  not  mean  as  indicated 
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by  your  question  that  when  the  proposed  use  is  for  a 
recreational  purpose  that  this  constitutes  an  exception 
which  does  not  require  approval  by  the  Board  of  Supervisor! 

5.  '.'here  a  permit  within  your  jurisdiction  to  approve  is 
submitted  to  you  in  the  form  of  an  entire  indivisible 
agreement  expressly  made  subject  to  yoior  approval  for  its 
effectiveness,  you  have  the  power  to  approve,  consider  and 
debate  all  related  subject  matters  and  conditions  of  the 
agreement  even  though  some  subject  matters  considered  in 
and  of  themselves  would  not  ordinarily  be  within  yo\ar 
jurisdiction.  You  must  either  approve  or  disapprove  the 
entire  agreement  presented  to  you.  The  extent  to  which 
you  actually  consider  and  debate  all  the  subject  matters 
is  a  matter  within  your  discretion.  Here,  however,  the 
main  subject  matter  of  the  agreement  considered  in  and 

of  itself  is  within  your  jurisdiction. 

6.  Neither  the  Loard  of  Supervisors  nor  the  Recreation  and 
Park  Commission  have  the  sole  authority  to  decide  whether 
or  not  automobiles  shall  race  on  the  roads  located  within 
the  boimdaries  of  Golden  Gate  Park.   The  Recreation  and 
Park  Comraission  preliminarily  decides  whether  such  races 
shall  be  held  and  their  decision,  if  in  the  affirmative, 
is  subject  to  approval  by  the  Board  of  Supervisors. 

7.  No,  the  Board  of  Supervisors  is  sitting  as  a  reviewing 
body  in  acting  on  the  agreement.   It  is  exercising  an 
administrative  rather  than  a  quasi-judicial  function. 

8.  If  you  mean  by  "authority  to  approve",  the  authority 
to  finally  approve,  the  answer  is  no.   As  previously 
indicated  the  Recreation  and  Park  Commission  give  prelim- 
inary approval  and  their  action  is  subject  to  confirmation 
by  the  board  of  supervisors.   I  believe  it  is  incumbent 
upon  the  board  of  supervisors  to  review  all  of  the  subject 
matters  of  the  agreement  in  considering  whether  it  snould 
approve  the  same . 

9.  No,  it  should  not. 

2,  The  request  of  the  Clerk  of  the  Board  of  Supervisors  in 
connection  with  the"  statement  of  Supervisor  Mciiahon • 

I  have  carefully  reviewed  and  analyzed  Mrs.  McMahon' s  ably 
prepared  statements  and  conclusions  and  her  authorities  in  support 
thereof  which  have  been  very  helpful  in  consideration  of  the  ques- 
tions presented. 

My  first  observation  is  that  no  distinction  is  made  in  the 
statement  between  "highways"  in  a  park  and  highways  that  constitute 
part  of  a  city  street  system.   In  governmental  law  there  is  a 
considerable  distinction. 
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It  is  beyond  the  povrer  of  either  the  Recreation  and  Park 
Commission  or  the  Board  of  Supervisors  to  so  dedicate  any  park 
land  for  vehicular  traffic  as  to  make  it  a  public,  highway  and 
a  part  of  the  street  system  of  the  City  and  County  of  San 
Francisco.   Under  our  charter  and  state  law  this  can  only  be 
accomplished  by  an  abandonment  and  discontinuance  of  the  land 
for  oark  purposes  pursuant  to  the  'orovisions  of  section  [j.1.1 
of  the  charter  and  the  Park  Discontinuance  Laws  of  1927 
(§?  38ij.l1O-Ij.62  of  the  Government  Code)  which  requires  approval 
by  a  vote  of  the  people.    This  office  has  so  ruled  on  at  least 
three  previous  occasions.     See  opinion  dated  December  6,  1933 
referring  to  Carl  Larson  Park,  opinion  dated  August  10,  19/4-5 
referring  to  Balboa  Park  and  opinion  No.  290  dated  November  20, 
1950  referring  to  Hamilton  Square.    The  general  rule,  the 
basic  reasons  therefor,  and  the  authorities  in  support  thereof 
are  stated  in  a  series  of  ALR  annotations  on  the  particular  subject. 
18  ALR  I2L1.8,  63  ALR  i|86,  Ikk   ALR  ^92.   It  is  stated  in  63  ALR  p. 
[|.86  as  follows: 

''The  later  decisions,  generally  support  the  principle 
stated  in  the  earlier  annotation  in  I8  ALR  I2I4.8,  that 
a  public  highway  cannot  be  laid  out  by  a  municlp?.lity 
upon  park  lands,  meaning  by  'oublic  highway'  a  part  of 
the  street  system  of  the  municipality,  as  distinguished 
from  the  park  roads  established  to  give  the  public  access 
to  the  different  parts  of  the  park  ,    Hall  v.  Fairchlld- 
Gilmore-Wilton  Co.  (1921^)  66  Cal.  Aop.  615,  227  Pac.  6i;9| 
Robblns  v.  Lincoln  Park  (1928)  332   111.  571,  161+  N.E.  10; 
Scbring  v.  Quackcnbush  (1923)  120  Misc.  609,  199  W.Y.  Supp. 
21;5  (affirmed  in  (1925)  21^  App.  Div.  753,  209  N.Y.  Supp. 
918). 

"Thus,  a  city  charter,  giving  the  exclusive  control 
and  management  of  all  parks,  places,  and  squares,  dedi- 
cated to  the  public  use,  to  the  board  of  park  commissioners, 
does  not  give  the  city  jurisdiction  to  withdraw  60  per  cent 
of  the  park  area  from  the  purpose  for  which  it  was  dedica- 
ted and' make  of  it  a  highway.    Hall  v.  Fairchild-Gilmorc- 
Wilton  Co.  (Cal.)  supra.    The  court  said:   'However,  this 
charter  provision  confers  no  authority  upon  the  board  of 
park  commissioners  to  destroy  the  subject  of  its  trust, 
or  to  devote  it  to  uses  other  than  that  of  enjoyment  and 
recreation.   Its  authority  is  merely  th^^t  of  a  trustee, 
invested  with  limited  jurisdiction,  having  imposed  upon  it 
the  duty  to  protect  parks  within  its  management  and  control, 
which  should  at  the  same  time  compel  such  board  to  protect, 
rather  than  instigate,   usurpation  of  authority  over  parks 
of  the  city  by  another  body,  or  pass  its  trust  property  into 
the  street  department. ' 

"And  roadways  constructed  through  a  public  square  do  not 
make  it,  or  give  it  the  character  of,  a  public  highway,  it 
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was  held  in  Sebring  v.  Quackenbush  (N.Y.)  supra,  where 
the  city  was  restrained  from  removing  a  clock  tower  from 
a  square  which  by  dedication  and  usage  was  maintained  for 
public  purposes,  in  order  to  open  the  whole  square  to 
public  traffic." 

Thus,  every  road  in  the  park,  other  than  those  made  state  high- 
ways by  the  state  under  its  constitutional  power  of  eminent  domain, 
is  legally  justified  on  the  basis  that  it  serves  a  recreational 
purpose  by  affording  a  means  of  access  to  and  greater  enjoyment  of 
the  many  pleasures  a  park  affords.   It  is  true  that  when  general 
vehicular  traffic  is  permitted  on  park  roadways  that  such  traffic 
may  be  subject  to  regulation  by  the  state.   Thus,  as  pointed  out  by 
Mrs.  Mcl'iahon,  on  July  26,  191^0    the  City  Attorney  ruled  that  section 
511  of  the  Vehicle  Code  establishing  speed  limits  on  highways  In 
parks  was  applicable  to  Golden  Gate  Park  in  San  Francisco.  However, 
insofar  as  parks  are  concerned,  such  laws  and  the  definitions 
therein  contained  operate  on  the  nature  of  the  particular  use  at 
the  time  and  they  do  not  either  expressly  or  impliedly  establish 
the  natujr-e  of  the  road  as  a  public  highway  for  all  purposes  and  for 
all  time.   They  do  not  and  cannot  have  the  effect  of  destroying  the 
public  trust  under  which  Park  Commissions  administer  park  land  for 
the  'recreational  benefit  of  the  general  public  or  of  abrogating  the 
universally  recognized  and  a-oplied  principles  of  law  prohibiting 
the  diversion  of  park  lands  to  street  or  highway  purposes  as  such. 

Despite  the  definition  of  a  highv?ay  and  the  regulation  imposed 
as  to  speed  in  the  Vehicle  Code,  the  roads  in  the  park  remain  park 
lands  to  be  used  only  for  recreational  purposes  and  subject  to  the 
complete  and  exclusive  control  of  the  Recreation  and  Park  Commission 
under  section  i|2  of  the  charter  which  provides: 

"The  Recreation  and  Park  Commission  shall  have  the  com- 
plete and  exclusive  control,  management  and  direction  of  the 
parks,  playgrounds,  recreation  centers  and  all  other  recrea- 
tional facilities,  squares,  avenues  and  grounds  which  are  in 
the  charge  of  either  of  said  commissions  on  the  effective  date 
hereof,  or  are  thereafter  placed  in  the  charge  of  this  com- 
mission .  .  ,  ." 

If  pursuant  to  this  plenary  power  of  control  and  management  the 
Recreation  and  Park  Commission  determines  that  it  is  in  the  interest 
of  the  public  to  close  any  park  road  to  general  vehicular  traffic 
and  devote  it  to  some  other  recreational  use  either  for  a  limited 
period  or  permanently,  it  has  the  power  to  do  so.   Such  closing  is 
not  subject  to  the  provisions  of  sections  14.59(a)  (f)  of  the  Vehicle 
Code,  the  Street  Vacation  Law  (§§  83OO-3I  of  Streets  &  Highways  Code), 
or  section  33(a)  Article  2,  Chapter  XI  (Traffic  Code)  of  the  San 
Francisco  Municipal  Code.   Upon  such  closing  to  general  vehicular 
traffic  and  while  being  used  for  the  particular  recreational  purpose 
the  roads  cease  to  be  highways  even  though  the  recreational  purpose 
may  be  an  auto  race  contest,  and  the  provisions  of  §§  510  and  511  of 
the  Vehicle  Code  are  inapplicable.   An  auto  race  und^r  such  circum- 
stances does  not  constitute  traffic  which  is  generally  defined  to  mean 
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'the  passing  to  and  fro  of  persons,  animals,  vehicles,  or  vessels 
along  a  route  of  transportation,  as  along  a  street,  canal,  etc." 
United  States  v.  Golden  Gate  Bridge  and  Highway  District,  37  F. 
Supp.  505;  Manner  v.  State,  Ibl  S.E.  856.   In  my  view  if  the  area 
is  properly  closed  off  the  situation  would  be  legally  regarded 
the  same  as  if  the  races  were  conducted  in  a  stadium,  fair  grounds 
or  other  enclosed  area. 

With  reference  to  the  applicability  of  section  601.5  of  the 
Vehicle  Code,  on  November  2,  1953  I  rendered  my  opinion  No.  7J^0 
which  reads  in  part  as  follows: 

"Vehicle  Code  §601.5  is  not  applicable  to  the  City 
and  County  of  San  Francisco.   In  the  interpretation  of 
a  legislative  enactment  it  is  a  general  rule  that  the 
State  and  its  agencies  and  subdivisions  are  not  bound  by 
general  words  limiting  the  rights  and  interests  of  its 
citizens  unless  such  public  authorities  be  included  within 
the  limitation  expressly  or  by  necessary  implication. 
See:   Kubach  v.  McGuire,  199  Cal.  215.   The  word  'person' 
used  in  the  said  Vehicle  Code  section  does  not  include 
the  State  or  its  subdivisions.   See  Borton  v.  All  Persons, 
176  Cal.  610  at  617;  Bayshore  Sanitary  District  v.  San 
Mateo  County,  1|8  C.A.  2d  337;  U.S.  v.  Cooper  Corp.,  312 
U.S.  500  at  60li.;  Philbrick  v.  State  Personnel  Board, 
53  C.A.  222. 

"When  such  roads  are  temporarily  closed  to  the  public 
for  the  purpose  of  said  sport  car  races,  they  are  not 
•highways'  within  the  meaning  of  Vehicle  Code  601.5,  and 
the  prohibition  therein  contained  is  not  applicable  to 
contestants. 

"You  are  therefore  advised  that  the  contemplated 
sports  car  road  races  in  Golden  Gate  Park  would  not  be 
in  violation  of  Vehicle  Code  §601. 5." 

I  am  still  of  that  opinion. 

The  foregoing  being  my  view  and  opinion  of  the  proper  law 
applicable  I  cannot  legally  agree  with  any  of  the  conclusions  set 
forth  in  Supervisor  McMahon's  statement  numerically  designated 
1,  2,  3,  k,    5  and  7. 

As  to  the  conclusion  designated  No.  6  "Vehicular  road  racing 
in  Golden  Gate  Park  very  probably  constitutes  a  nuisance"  the 
only  legal  assistance  I  can  offer  on  this  particular  contention 
is  that  in  my  opinion  the  races  do  not  constitute  a  nuisance  per 
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se  which  is  defined  to  be  an  act,  occupation,  or  structure  which 
is  a  nuisance  at  all  times  and  under  any  circumstances  regardless 
of  location  or  surroundings. 

vrhether  or  not  by  reason  of  the  mode  of  conduct  of  the  race 
considered  in  connection  with  all  the  circumstances  surrounding 
it  the  said  race  will  actually  constitute  a  nuisance  in  fact,  is, 
of  course,  a  question  of  fact. 

The  case  of  Village  of  Owego  v.  Tioga  County  Agricultural 
Society,  273  N.Y.S.  52o  involved  a  suit  for  injunction  to  enjoin 
the  holding  of  an  automobile  race  on  the  grounds  the  defendant 
had  no  right  to  hold  such  races  on  the  fair  grounds  and  that  to 
do  so  would  be  liable  to  cause  injury  to  persons  and  property  for 
which  the  plaintiff,  being  the  owner  in  fee  of  the  grounds  might 
be  liable.   The  court  denied  the  injunction  and  pointed  out,  p. 
83O:   "Such  races  are  not  illegal,  and,  unless  the  plaintiff 
(Village)  does  something  of  a  negligent  nature,  we  fail  to  see 
any  ground  of  liability  on  its  part." 

However,  in  the  very  recent  case  of  Saari  v.  State,  119 
N.Y.S.  2d  507»  which  involved  a  claim  for  injuries  sustained  at 
a  sports  car  race  permitted  by  the  State,  the  court  found  under 
the  particular  facts  that  the  race  as  run  constituted  a  nuisance 
in  fact.   The  court  found  that  there  were  no  warning  signs  near 
the  place  of  the  accident,  that  there  were  no  barriers,  ropes  or 
other  devices  to  indicate  where  spectators  were  and  were  not  to 
stand  and  there  was  only  one  police  officer  on  duty  in  the  vic- 
inity. The  court  stated  "In  view  of  the  inherent  r  danger  of 
automobile  racing  along  an  unprotected  course  such  as  the  highway 
In  the  present  case,  and  in  view  of  the  judicial  attitude  toward 
such  racing,  we  are  of  the  opinion  that  while  the  Grand  Prix  race 
did  not  constitute  such  a  nuisance  as  could  be  enjoined  by  a 
public  prosecution,  it  did  constitute  a  nuisance  as  to  those 
persons  particularly  affected  thereby,  for  which  they  have  a  right 
of  action." 

The  New  York  Court  in  the  Saari  case,  supra,  as  have  other 
courts  in  other  jurisdictions,  strongly  emphasized  the  high 
degree  of  care  incumbent  on  one  who  permits,  sponsors  or  conducts 
such  an  event  to  provide  adequate  safeguards  against  reasonably 
foreseeable  dangers  to  spectators  and  to  enforce  the  observation 
of  such  safeguards  and  precautions. 

It  is  presumed  that  the  Recreation  and  Park  Commission  prior 
to  granting  their  approval  preliminarily  determined  that  The 
Guardsmen  race  as  proposed  to  be  conducted,  considered  in  con- 
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nection  with  their  knowledge  of  the  conduct  of  prior  races,  would 
not  constitute  such  a  hazard  to  spectators  as  to  be  a  nuisance  in 
fact  such  as  was  found  in  the  case  of  Saari  v.  State,  supra. 

This  is  likewise  a  proper  matter  for  the  Board  of  Supervis- 
ors' consideration  and  determination  prior  to  acting  on  the 
proposed  agreement. 

In  summation,  then  you  are  advised  that  it  is  my  opinion 
that  the  Board  of  Supervisors  has  the  legal  power  to  approve  the 
agreement  presented  to  it  by  the  Recreation  and  Park  Commission 
in  its  entirety  and  that  the  said  Commission  acted  within  its 
legal  jurisdiction  in  granting  prior  authority  to  conduct  the 
race.   However,  if  approval  is  granted  I  wish  to  emphasize  the 
strict  duty  of  the  Recreation  and  Park  Commission  and  The  Guards- 
men to  see  that  all  reasonable  precautions  and  measures  are  taken 
for  the  safety  of  the  public  and  to  ensure  that  they  are  observed. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:   Supervisor  rlarvin  Lewis 

Mr.  John  R.  HcGrath 
Clerk  of  the  Board 


TJB/BJTfJ 


OPINION  NO.    779 
January   26,   195i^- 


SUBJECT:      MEMBERSHIP   IN  RETIREi^NT    SYSTEM,    PROM  1933  TO 

1936,    OP   EMPLOYEE  CERTIFIED  FROM  A   CIVIL  SERVICE 
LIST  FOR  TEMPORARY  EMPLOY i-ENT;    VALIDITY    OP   SUCH 
CLAIM  BY  LOUIS   ROSS. 


Gentlemen: 

This  will  acknowledge   receipt   of  your   request  for   an  opinion 
wherein  you  have   included  the  following   statement   of  facts: 

REQUEST 

"The  Retirement  Board  has  directed  that  a  question 
about  the  interpretation  of  Sections  221  and  222, 
Article  3,  Part  I  of  the  Municipal  Code  be  submitted  to 
you.   The  comparable  sections  in  Ordinance  i4..073»  which 
became  effective  January  8,  1932,  are  Sections  21  and  22. 
A  claim  has  been  made  by  Louis  Ross,  for  credit  for  cer- 
tain service  rendered  to  the  City  and  County  of  San  Fran- 
cisco, involving  an  interpretation  of  the  sections  stated. 
Enclosed  is  Mr.  Ross'  letter  of  September  10,  1953 
together  with  a  reporter's  transcript  of  his  statements 
at  the  Board's  meeting  on  September  l6,  1953*  both  of 
which  should  be  returned  with  your  Opinion. 

"Mr.  Ross  was  appointed  from  a  Civil  Service  eligible 
list,  for  temporary  employment  in  1933.   He  served  in  that 
status,  including  subsequent  appointments  for  temporary 
service,  until  1936.   Under  administrative  interpretation 
of  the  Retirement  ordinance,  he  was  excluded  from  member- 
ship in  the  Retirement  System.   He  claims,  however,  that 
he  actually  became  a  member  upon  the  completion  of  six 
months  of  service,  uninterrupted  by  a  break  of  more  than 
one  month.   If  the  contention  (of  Mr.  Ross)  is  correct, 
he  should  be  credited  with  the  service  rendered  under  the 
temporary  certifications,  following  the  completion  of  the 
six  months'  service,  and  should  contribute  to  the  System 
accordingly. 

"Your  opinion  is  requested  as  to  whether  Mr.  Louis 
Ross  properly- was  excluded  from  membership  in  the  Retirement 
System  while  he  was  under  certification  from  a  Civil  Service 
eligible  list  for  temporary  employment,  during  the  period 
from  1933  to  1936,  or  whether  in  fact  he  became  a  member 
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"while   under   such  certification  upon  the    completion  of 
six  months   of   city-service    uninterrupted  by   a   break  of 
more   than  one   month. " 

OPINION 

Sections  221  and  222  of  Part  I  of  the  San  Francisco  Municipal 
Code  provided,  in  part,  as  follows  during  all  the  time  in  question 
(from  1933  through  1936): 

"SEC.  221.   Persons  Included.  With  the  exception 
of  those  employees  who  are  excluded  from  membership  as 
provided  in  Section  222,  of  this  Article,  all  employees 
shall  become  members  of  the  Retirement  System  as  follows: 


"(c)   Employees  Subsequent  to  January  8,  1932.   Every 
other  employee  who  shall  enter  city-service  after  January 
8,  1932,  shall  become  a  member  of  the  Retirement  System 
upon  such  entry,  provided  such  employee  is  certified  from 
a  Civil  Service  list  for  permanent  employment  or  is  a 
teacher;  otherwise  such  employee  shall  become  a  member  of 
the  Retirement  System  upon  the  completion  of  six  (6)  months 
of  city-service  uninterrupted  by  a  break  of  more  than  one 
(1)  month.   If  the  medical  examination  required  of  employees 
included  in  the  two  (2)  classes  set  forth  in  the  next  pre- 
ceding sentence  shall  be  unsatisfactory  to  the  Retirement 
Board,  the  said  board  may  require  such  employees  to  complete 
six  (6)  months  of  city-service  uninterrupted  by  a  break  of 
more  than  one  (1)  month  as  a  requisite  to  membership  in  the 
Retirement  System." 

"SEC.   222.   Persons  Excluded.   The  following  employees 
shall  not  be  members  of  the  Retirement  System: 


"(b)   Employees,  not  then  already  members,  certified 
from  Civil  Service  lists  for  temporary  employment," 

It  will  be  noted  that  Section  221,  supra,  specifies  what  em- 
ployees are  included  in  membership  in  the  Retirement  System,  and 
222,  supra,  specifies  what  employees  are  excluded  therefrom  (Section 
221  in  its  opening  paragraph,  specifically  recognizes  the  exclusions 
as  set  forth"  in  Section  222). 
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^■Taen  read  together,  as  these  sections  must  be,  their  meaning 
is  quite  clear.   Thus,  while  an  employee  entering  the  city-service 
after  January  8,  1932,  from  a  Civil  Service  list  for  permanent  em- 
ployment, becomes  a  member  upon  such  entry,  and  a  non-civil  service 
appointee  becomes  such  member  upon  completion  of  six  months  of  city- 
service  uninterrupted  by  a  break  of  more  than  one  month  under  Sec- 
tion 221,  an  employee  certified  from  a  Civil  Service  list  for  tem- 
porary employment  was  excluded  from  membership  under  the  specific 
provisions  of  Section  222  (b)  supra.  This  was  true  until  Section 
222  (b)  was  amended  by  Ordinance  Wo.  1777  (Series  of  1939)  in  Sep- 
tember, 19ij.2  so  as  to  specifically  include,  as  members  of  the  Re- 
tirement System,  employees  who  were  certified  from  Civil  Service 
Lists  for  temporary  employment  after  January  1,  1914-2  for  a  period 
of  six  months  uninterrupted  by  a  break  of  more  than  one  month. 
This  amendment  which  is  not  applicable  to  the  problem  at  hand  (as 
all  the  service  in  question  was  rendered  between  1933  and  1936) 
provides  as  follows: 

"(b)   Emiiloyees  not  then  already  members,  certified 
from  Civil  Service  lists  for  temporary  employment;  pro- 
vided that  such  employees  who  complete  six  (6)  months  of 
city  service,  including  service  rendered  after  January  1, 
19i;2,  uninterrupted  by  a  break  of  more  than  one  (1)  month, 
shall  not  be  prevented  under  this  subsection  from  being 
members. " 

Mr.  Ross  contends  that  the  exclusion  from  the  Retirement 
System  of  employees  certified  from  Civil  Service  lists  for  tempor- 
ary employment  under  Section  222  (b)  (as  it  existed  prior  to  the 
19)4.2  amendment)  applied  only  to  employees  in  the  city  service  on 
January  8,  1932,  and  not  to  employees  certified  from  Civil  Service 
lists  for  temporary  employment  thereafter  (such  as  in  i'lr.  Ross's 
case,  where  he  was  certified  to  temporary  employment  between  1933 
and  193&).   In  this  connection,  the  language  of  Section  222  (b)  of 
Part  I  of  the  San  Francisco  Ilunicipal  Code,  as  is  herein  involved, 
reads  as  follows: 

"SEC.  222.   Persons  Excluded.   The  following  employ- 
ees shall  not  be  members  of  the  Retirement  System: 


"(b)   Employees,  not  then  already  members,  certified 
from  Civil  Service  lists  for  temporary  employment." 

The  language  "not  then  already  members"  Mr.  Ross  contends 
refers  back  to  January  8,  1932,  the  date  the  present  Retirement 
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System  became  effective. 

Actually,  a  fair  reading  of  the  language  of  sections  221  and 
222  (b).  Part  I  of  the  San  Francisco  Municipal  Code,  as  is  herein 
involved,  shows  that  the  language  "not  then  already  members" 
refers  to  the  date  of  appointment  of  the  employee  from  a  Civil 
Service  list  for  temporary  employment  whatever  that  date  may  happen 
to  be.   If,  on  the  date  of  appointment,  the  employee  was  not  al- 
ready a  member  of  the  Retirement  System,  he  could  not  become  one 
upon  being  certified  from  a  Civil  Service  list  for  temporary  ap- 
pointment.  On  the  other  hand,  if  on  the  date  of  appointment  from 
a  Civil  Service  list  the  employee  was  already  a  member  of  the  Re- 
tirement System,  then  his  membership  in  the  Retirement  System 
continued. 

This  interpretation,  namely  that  the  phrase  "not  then 
already  members"  refers  to  date  of  appointment  of  an  employee 
from  a  Civil  Service  list  for  temporary  employment  whatever  that 
date  may  happen  to  be,  further  is  in  conformity  with  administra- 
tive  construction  given  to  this  language  by  the  Retirement  System 
continuously  since  1932. 

Mr,  Ross's  contention  that  his  membership  in  the  System  was, 
in  fact,  effective  at  the  end  of  six  months'  service,  was  based 
on  his  belief  that  "not  then  already  members"  referred  to  the 
specific  date  of  January  8,  1932,  instead  of  the  date  of  one's  ap- 
pointment from  a  Civil  Service  list  fgr  temporary  employment.   How- 
ever, Mr,  Ross's  contention  would  not  help  him,  as  he  was  not  a 
member  on  January  8,  1932;  consequently,  even  if  his  contention 
were  correct,  he  still  would  be  excluded  from  membership  in  the 
Retirement  System  under  Section  222  (b);  but,  on  the  other  hand, 
rlr,  Ross's  contention  would  result  in  harsh  treatment  of  persons 
who  entered  the  Retirement  System  after  January  8,  1932,  and  sub- 
sequently thereto  received  a  temporary  appointment  from  a  Civil 
Service  list  of  eligibles.   The  interpretation  which  I  believe 
the  above  language  of  Section  222  (b)  clearly  indicates  and  re- 
quires (and  which  is  in  conformity  with  the  administrative  inter- 
pretation placed  upon  it  by  the  Retirement  System  continuously 
since  1932)  will  continue  in  membership  any  member  receiving  tem- 
porary employment  from  a  Civil  Service  list  of  eligibles  regardless 
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of  when  the  membership  started,  thus  treating  all  members 
uniformly. 

You  are  therefore  advised  that  in  conformity  with  the 
views  hereinbefore  expressed,  Mr,  Louis  Ross  was  properly  ex- 
cluded from  membership  in  the  Retirement  System  while  he  was 
certified  from  a  Civil  Service  eligible  list  for  temporary 
employment  during  the  period  from  1933  to  193^. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Retirement  Board 

14.60  McAllister  Street 
San  Francisco  2 

Attention:   Mr,  Ralph  R,  Nelson 
Consulting  Actuary 


NSW/T/JPB 


OPINION  NO.  780 

January  28,  19514- 

SUBJECT:   RESOLUTION  No.  13991  (Series  of  1939); 
PROVISION  AUTHORIZING  CITY  TO  CANCEL 
AUTHORIZATION  FOR  RELINQUISHMENT  IS 
APPLICABLE  ONLY  AS  TO  SUCH  PPOJECT  OR 
PROJECTS  FOR  WHICH  RELINQUISHMENT  HAS  NOT 
BEEN  ACCEPTED  BY  THE  HOUSING  AUTHORITY. 

Dear  Sir: 

This  will  acknowledge  your  request  for  an  opinion  con- 
cerning the  intent  and  meaning  of  certain  language  contained  in 
Resolution  No.  13991  (Series  of  1939)  entitled:   "Approving  Request 
for  Transfer  of  Temporary  Public  Housing  to  the  Housing  Authority  of 
the  City  and  County  of  San  Francisco,"  adopted  by  the  Board  of  Super- 
visors at  its  meeting  held  on  the  11th  day  of  January,  195U»  and 
approved  by  the  Mayor  on  the  13th  day  of  January,  19$k>    which  reso- 
lution was  prepared  in  this  office. 

You  refer  to  the  paragraph  ivhich  provides,  in  substance, 
that  if  the  Housing  Authority  does  not  accept  relinquishment  by 
September  1,  195i+>  of  all  of  the  projects,  then  the  City  reserves 
the  right  to  cancel  its  authorization  for  relinquishment  as  to  such 
projects  or  portions  thereof  for  which  relinquishment  has  not  been 
accepted  and  that,  upon  such  action  being  taken  by  the  City,  the 
agreement  between  the  City  and  the  Authority  shall  be  of  no  force 
and  effect.   You  point  out  that  the  language  of  this  paragraph  is 
ambiguous  in  that  it  is  not  clear  whether,  in  the  event  the  Authori- 
ty takes  relinquishment  of  only  some  of  the  projects,  the  agreement 
becomes  null  and  vo'd  only  as  to  such  projects  or  portions  thereof 
for  which  relinquishment  has  not  been  accepted,  and  you  desire  to  be 
advised  as  to  the  proper  interpretation  of  the  provision  in  question. 

OPINION 

I  have  examined  the  paragraph  in  question  in  the  light 
of  the  intent  with  which  it  was  prepared  and  the  intent  of  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco  which  adopted 
said  resolution,  and  I  hereby  advise  you  that  the  meaning  intended  to 
bo  attributed  to  the  language  of  said  paragraph  was  to  the  effect 
that  in  the  event  the  Housing  Authority  takes  relinquishment  of  only 
some  and  not  all  of  the  projects  referred  to  in  the  resolution  or 
only  portions  thereof,  then  the  City  has  the  right, upon  notice,  t» 
cnncel  its  authorization  for  relinquishment  only  as  to  such  projects 
or  portions  thereof  for  which  relinquishment  has  not  been  accepted  ly 
the  authority  and  that,  thereupon,  the  agreement  between  the  City 
and  the  Authority  would  become  of  no  force  and  effect  only  as  to 
such  projects  or  portions  thereof  for  which  relinquishment  has  not 
been  accepted.   It  is  Intended  that  the  authorization  and  the  agree- 
ment shall  remain  in  full  force  and  effect  with  respect  to  such 
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projects  or  portions  thereof  for  which  relinquishment  has  been 
accepted  by  the  Authority  by  September  1,  195ij-»  even  though  the 
City  should  exercise  its  right  to  cancel  the  authorization  and 
agreement  as  to  such  projects  or  portions  thereof  for  which  relin- 
quishment has  not  been  accepted. 

I  trust  the  above  will  serve  to  clarify  any  ambiguity 
inherent  in  the  language  referred  to. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 


TO:   WILLIAM  A.  O'BRIEN,  ESQ. 

General  Counsel,  San  Francisco 

Housing  Authority 
Mills  Tower,  San  Francisco  L|. 


lsm/wp 
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SUBJECT:   CATEGORICAL  AID:   SECTION  710  CODE  OF  CIVIL  PROCEDURE 


Dear  Sir 


follows: 


We  are  in  receipt  of  your  request  for  opinion  as 


REQUEST 

"In  the  matter  of  the  application  of  Section 
710  of  the  Code  of  Civil  Procedure  to  categorical 
welfare  aid  (old  age  security,  etc.)  please  ad- 
vise me: 

"1.  Whether  a  filing  under  Section  710  is 
effective  against  categorical  aid  payments? 

"2.   Whether  Article  I,  Section  10  of  the 
U.  S.  Constitution  or  Article  I,  Section  16  of 
the  California  Constitution  require  the  Controller 
to  apply  a  710  CCP  filing  to  amounts  of  categor- 
ical aid  in  excess  of  those  amounts  which  may 
have  been  exempt  when  the  obligation  of  contract 
was  determined. 

'In  this  Instance,  you  are  informed  that  a 
filing  has  been  made  and  contention  exists  on 
the  part  of  the  judgment  creditor  that  since 
the  judgment  relates  to  January  1,  1930  and 
filing  is  made  against  a  judgment  creditor,  now 
less  than  70  years  of  age  and  who  has  for  but 
a  short  time  received  old  age  security  payments, 
that:   (1)   since  at  the  time  of  the  accruing 
of  the  obligation  70  years  of  age  was  a  condi- 
tion for  receiving  aid,  the  judgment  debtor  may 
now  file  against  the  whole  of  aid  received  by 
one  less  than  70,  or  (2)  in  the  alternative,  the 
judgment  creditor  Is  entitled  to  all  in  excess 
of  the  old  age  security  payment  payable  as  of 
January  1,  1930  to  a  recipient  of  such  aid. 
87  Cal.  App.  2d  248  is  quoted  in  support." 
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OPINION 


"Categorical  welfare  aid"  is  the  name  given  to  those 
laws  enacted  by  the  California  Legislature  for  the  purpose  of 
aiding  certain  classes  of  persons  who  are  dependent  upon  the 
state  for  whole  or  partial  support.   Four  groups  are  included. 
The  aged,  the  partially  self-supporting  blind,  the  needy  blind, 
and  needy  children. 

The  purpose  of  the  laws  covering  these  groups  is  to 
prevent  suffering  and  want  on  the  part  of  those  in  need  by 
having  the  state  furnish  to  them  the  necessities  of  life. 
Social  Welfare  v.  V/ingo,  77  C  A.  2d  316. 

Section  710  of  the  Code  of  Civil  Procedure  sets  up  a 
procedure  by  which  a  judgment  creditor  may  reach  money  owed 
by  the  state  or  any  of  its  political  subdivisions  to  a  judgment 
debtor.   In  the  absence  of  such  provisions  there  is  no  power 
to  garnish  its  moneys. 

But  categorical  aid  payments  are  absolutely  inalien- 
able and  exempt  from  the  reach  of  every  type  of  legal  process 
whatever.   (V/elfare  and  Institutions  Code,  Sections  1505, 
2006,  3008,  3407),  and  this  exemption  is  required  to  be  liber- 
ally construed.   (Id.  Sections  I507,  2003,  3001  and  3^01). 

We  therefore  advise  that  in  the  opinion  of  this  office 
a  filing  under  Section  710  is  not  effective  against  categorical 
aid  payments . 

In  answer  to  your  second  question,  you  are  advised  that 
since  its  original  enactment  in  1929,  the  statute  providing  for 
aid  to  aged  persons  has  always  declared  that  such  aid  payments 
shall  be  absolutely  inalienable  by  any  assignment,  sale,  attach- 
ment, execution  or  otherwise.   (California  Stats.  (1929) 
Chapter  530,  Section  11,  page  916).   The  right  to  old  age 
assistance  exists  only  by  statute  and  since  the  statute  has 
always  provided  that  all  such  assistance  is  absolutely  exempt 
from  any  kind  of  process,  there  can  be  no  contention  that  the 
contract  of  a  third  person  with  an  old  age  benefit  recipient 
is  impaired  because  the  statute  prevents  him  from  seizing  such 
payment  to  satisfy  his  contract.   The  State  would  not  have  to 
make  old  age  assistance  available  at  all  and,  having  done  so, 
it  is  well  within  its  rights  in  refusing  to  make  it  available 
to  the  creditor  of  an  old  age  pension  recipient.   To  have  done 
otherwise  would  have  defeated  the  purpose  of  this  legislation. 
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You  are  therefore  advised  that  the  constitutional 
provisions  you  mention  do  not  require  the  Controller  to  apply 
a  Section  71C  C.C.F.  filing  to  any  part  of  the  categorical  aids 
whatever  and  that  he  should  not  do  so. 


Respectfully  submittedj 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Harry  D.  Ross 

Controller  of  the  City  and 
County  of  San  Francisco 


OPINION  NO.    782 
February  k-t    195^4- 


SUBJECT:      T56    PROBATION   OPPICERS;    DUTIES   AITO   LIABILITIES 
IN  TRANSPORTING    ILL  AND    INJURED   CHILDREN  PROM 
JUVENILE  HALL  TO   SAN  FRANCISCO   HOSPITAL 

Dear  Sir: 

I  have  received  your  following  request   for  opinion: 

REQUEST 

"Your  opinion  is  requested  on  the  questions  raised  in  the 
situation  related  below: 

"Probation  Officers  assigned  to  the  Probation  Department  of 
the  Youth  Guidance  Center  are  regularly  called  upon  to 
transport  children  from  Juvenile  Hall  to  San  Francisco 
Hospital  when,  in  the  opinion  of  a  Youth  Guidance  Center 
physician  or  registered  nurse,  it  appears  that  additional 
medical  treatment  or  medical  diagnosis  at  San  Francisco 
Hospital  is  required.   These  children  fall  into  three 
classes:   (1)  those  who  are  wards  of  the  Juvenile  Court; 
(2)  those  on  whom  petitions  have  been  filed  alleging  that 
they  come  within  the  provisions  of  Section  700,  Welfare  & 
Institutions  Code,  with  wardship  not  yet  declared;  and  (3) 
those  held  without  petition  in  Juvenile  Hall  for  li.Q   hours 
pending  investigation. 

"in  some  cases,  the  medical  staff  of  the  Center  will  order 
transportation  to  San  Francisco  Hospital  by  ambulance.   More 
frequently,  however,  movement  by  ambulance  is  neither  indicat- 
ed nor  requested  and,  when  such  is  the  case.  Probation  Officers 
are  required  to  transport  the  c-hildren  to  San  Francisco  Hospit- 
al by  their  privately  owned  passenger  vehicles  or  passenger 
vehicles  owned  by  the  Youth  Guidance  Center. 

"Recently  some  Probation  Officers  have  been  unwilling  to 
transport  children  to  San  Francisco  Hospital  who  have  become 
ill  or  injured  while  in  Juvenile  Hall,  because  of  the  un- 
resolved question  of  personal  liability  If  something  happened 
to  the  child  in  transit. 

"The  duty  statement  of  T56  Probation  Officer  as  set  forth  in 
the  'Classification  of  Duties  in  the  r4unicipal  Service' 
published  by  the  San  Francisco  Civil  Service  Commission 
August  31>  195l»  makes  reference  to  medical  care  as  follows, 
'...(the  Probation  Of ficer) .. .investigates  all  matters  re- 
lating to  minors  such  as... medical  care...',  but  it  is  not 
clear  that  'investigating  medical  care'  implies  physical 
transportation  by  a  Probation  Officer  when  a  minor  becomes 
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"ill  or  injured  while  in  Juvenile  Hall. 

"The  questions  on  which  your  opinion  is  requested,  there- 
fore, are  as  follows: 

(1)  Is  a  Probation  Officer  performing  duties  within 
the  scope  of  his  position  when  he  transports  ill  or  in- 
jured children  from  Juvenile  Kail  to  the  San  Francisco 
Hospital  in  his  privately  owned  passenger  vehicle  or  in 
a  passenger  vehicle  ovmed  by  the  Youth  Guidance  Center? 

(2)  If  your  ansvjer  to  question  (1)  is  in  the  negative, 
who  then  should  this  department  call  upon  to  provide  such 
services? 

(3)  If  your  answer  to  question  (1)  is  in  the  affirmative, 
what  liability  attaches  to  the  Probation  Officer  if  the 
illness  or  injury  of  the  child  being  transported  is  aggravat- 
ed by: 

(a)  Accident,  without  negligence, 

(b)  Accident,  with  negligence. 

(c)  Improper  or  unsuitable  vehicle. 

"Inasmuch  as  there  is  considerable  apprehension  over  this 
matter,  it  will  be  appreciated  if  you  will  submit  your 
opinion  on  these  questions  at  your  earliest  possible  con- 
venience. " 

OPINION 

Preliminarily,  it  is  to  be  observed  that  the  children  in  the 
three  classes  enumerated  in  your  above  request  are  under  legal  de- 
tention in  the  juvenile  hall.   That  is,  by  virtue  of  applicable 
provisions  of  the  -'elf are  and  Institutions  Code,  such  children  are 
properly  and  legally  detained  in  said  juvenile  hall  (see  Sections 
729,  729.5*  730,  7i;0),  and  are  subject  to  the  jurisdiction  of  the 
juvenile  court  and  the  orders  of  the  judge  thereof.   (See  Section 
571  et  seq) 

Also  foundational  to  my  advice,  it  must  be  noted  that  the 
entire  juvenile  court  system  is  a  matter  of  statewide  concern,  and 
no  part  thereof  may  be  classified  as  a  municipal  affair.  (Nicholl 
■V.  Koster.  157  Cal.  I|.l6 ) .   Additionally,  the  probation  officers  of 
the  juvenile  court  are  county  officers.  (Nicholl  v.  Koster,  supra). 
Such  being  so,  the  city  and  county  has  no  power  or  right,  by  chart- 
er or  otherwise,  to  fix  the  duties  of  its  juvenile  probation  of- 
ficers, but  such  duties  are  as  set  by  state  law.   (See  California 
Constitution,  Art.  XI,  Sec.  8^;  Nicholl  v.  Koster,  supra).   Hence, 
the  Civil  Service  Commission  duty  statement  for  T56  Probation 
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Officer,  referred  to  by  you  in  your  above-quoted  request,  is  not 
material  to  the  legal  issues  discussed  herein. 

The  chief  probation  officer  in  San  Francisco  is  given  "manage- 
ment and  control"  over  the  "internal  affairs  of  the  juvenile 
hall".   (M.  &  I.  Code,  sec,  662).   A  fair  interpretation  of  such 
power  and  duty  necessitates  the  conclusion  that  such  chief  proba- 
tion officer  must  see  that  the  children  in  his  custody  are  af- 
forded necessary  medical  attention.   Additionally,  further  invest- 
igation by  this  office  has  disclosed  that  the  judge  of  the  juven- 
ile court  has  issued  a  general  order  to  the  effect  that  when,  in 
the  judgment  of  the  medical  staff  of  the  juvenile  hall,  medical 
care  in  the  county  hospital  is  indicated  for  a  child  detained  in 
the  hall,  the  chief  probation  officer  shall  see  that  the  necessary 
steps  are  taken  to  get  such  child  that  care.   If,  in  the  judgment 
of  the  chief  probation  officer,  transportation  by  city  and  county 
emergency  ambulance  is  not  required,  he  may,  as  a  reasonable  ex- 
ercise of  his  supervisory  authority,  order  an  assistant  probation 
officer  to  transport  the  child  to  the  county  hospital.   Such  con- 
clusion seems  clearly  indicated  by  the  following  language  from 
Section  6I4.5  of  the  Welfare  &  Institutions  Code: 

"Any  duty  of  a  probation  officer  may,  and,  whenever 
so  directed  by  the  probation  officer,  shall,  be 
performed  by  an  assistant  or  deputy  probation 
officer.   The  probation  officer  shall  see  that  his 
assistant  and  deputy  probation  officers  perform  their 
duties," 

If,  because  of  the  then  unavailibility  of  a  city  and  county 
automobile  (assigned  to  the  Youth  Guidance  Center),  the  assistant 
probation  officer  must  use  his  own  automobile,  he  would  be,  of 
course,  entitled  to  traveling  expenses  under  the  provisions  of 
Ordinance  No,  i;538.   (See  Municipal  Code,  Part  1,  Article  1,  Sec- 
tions 21-26).   I  have  been  informed  that  it  is  the  standard  pract- 
ice of  many  of  the  assistant  probation  officers  to  use  their  pri- 
vate autos  in  the  performance  of  their  routine  duties,  and  that 
they  do  collect  travel  expenses  therefor  under  the  provisions  of 
the  above-noted  ordinance.   Such  practice  may  permissibly  be  em- 
ployed in  the  situation  presented  by  your  inquiries. 

In  keeping  with  the  foregoing,  your  first  question  must  be 
answered  in  the  affirmative  and  it  becomes  unnecessary  to  answer 
your  second  question. 

Your  third  question  is  answered  as  follows,  observing  the  al- 
phabetical designations  under  which  you  present  it: 
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(a)  The  Juvenile  Court  Law  (VJ.  &  I.  Code,  sees,  550  et  seq) 
contains  no  provision  covering  this  question.   Hence,  the  general 
law  of  negligence  is  governing.   Except  in  the  isolated  cases, 
dependent  upon  special  legal  relationships,  where  the  acting  party- 
is  an  absolute  insurer  of  the  safety  of  the  injured  party,  legal 
responsibility  for  injury  to  another  is  grounded  upon  negligence. 
Negligence  is  the  failure  of  one  to  observe  and  employ  reasonable 
care.   It  is  the  failure  to  observe  and  follow  that  course  of 
action  which  would  be  observed  and  followed  by  the  hypothetical  v 
creature  of  the  law,  the  reasonably  prudent  person.   If  such  stand- 
ard is  observed,  the  injured  party  is  without  legal  recourse 
against  the  acting  party.   Such  incident  is  known  in  the  law  as  an 
"unavoidable  accident"--i.e. ,  an  injury  suffered  without  negligence 
on  the  part  of  the  acting  party.   I  can  discover  nothing  in  the 
law  vjhich  vd  uld  impose  upon  the  T56  Probation  Officer,  under  the 
circumstances  suggested,  the  duty  of  an  insurer.   Hence,  without 
negligence  the  probation  officer  v;ould  not  be  liable  to  the  in- 
jured child. 

(b)  Consistent  with  the  observations  contained  in  the  fore- 
going paragraph  (a),  the  T$6   Probation  Officer,  under  the  circum- 
stances suggested,  would  be  liable  to  the  injured  child  if  the  ac- 
cident was  oroximately  caused  by  the  negligence  of  such  Probation 
Officer.   The  "Guest  Statute"  (Vehicle  Code,  Sec.  [;03)  w  uld  not 
exclude  the  driver's  liability  in  the  ordinary  negligence  case 
(nor  limit  such  liability  to  the  case  where  the  injury  proximately 
resulted  from  the  driver's  intoxication  or  wilful  misconduct),  for, 
in  the  circumstances  presented,  the  child  vjould  be  deemed  to  be  a 
"passenger"  and  not  merely  a  "guest".   (V'hitechat  v.  Guyette,  19 
Cal.(2)  1^.28,  at  1+32;  Smith  v.  Fall  River  Joint  Union  High  School 
District,  II8  Cal.  App.  673;  HcGuire  v.  Armstrong,  255  N«V^  7k5 
Clich.)) 

(c)  The  foregoing  discussions  under  paragraphs  (a)  and  (b) 
are  applicable  to  and  govern  the  issue  presented  in  the  instant 
question  concerning  the  "improper  or  unsuitable  vehicle"  situation. 

That  is,  if  the  failure  of  the  T56  Probation  Officer  to  dis- 
cover the  improper  or  unsuitable  character  of  the  vehicle  can  be 
characterized,  under  the  conventional  tests  discussed  above,  as 
negligence,  and  such  proximately  results  in  injury  to  the  child, 
the  driver  is  responsible. 

Accordingly,  you  are  advised  as  above  set  forth  with  regard  to 
the  questions  presented. 
WFB/LSM  Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney 
TO:   Mr.  Philip  Green 

Chief  Probation  Officer 
Youth  Guidance  Center 
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SUBJECT:  TITLE  AND  RIGHT  OP  PUBLIC  TRAFFIC  REGULATION 
IN  RECESSED  PORTION  OF  THIRD  STREET  FRONTING 
SOUTHERN  PACIFIC  DEPOT  AT  TOV  NSEND  STREET. 


Gentlemen: 

Ve   have  your  request  for  opinion  as  follows: 

R  E  C  U  E  S  T 

•'Enclosed  is  a  report  which  Sergeant  John  E,  Feegan 
of  the  Traffic  Survey  Department  has  submitted  setting 
forth  certain  problems  which  beset  us  in  our  efforts  to 
regulate  occupancy  of  and  travel  on  that  recessed  por- 
tion of  Third  Street  fronting  the  Southern  Pacific  depot 
at  Townsend  Street, 

"May  we  impose  on  you  to  the  extent  of  asking  for  an 
official  opinion  in  writing  covering  the  questions  which 
are  propounded  in  the  Sergeant's  report.   For  your  con- 
venience a  map  of  the  area  in  question  is  enclosed," 

It  is  the  belief  of  this  department  that  the  Southern 
Pacific  Company  has  granted  to  the  Yellow  Cab  Company  and  the  other 
Independent  cab  companies  the  right  by  easement  or  license  or  con- 
tract to  use  the  three  lanes  referred  to  in  the  drawing. 

Questions  in  the  Sergeant's  Report 

"#1.   Has  The  Southern  Pacific  Company,  a  corporation,  etc., 
by  not  proceeding  according  to  law(s)  pertaining  to 
such  cases,  as  hereinbefore  set  forth  in  detail,  and 
having  thus  failed  within  the  past  fifteen  (15)  con- 
secutive years,  and  continuously  so  has  so  failed,  to 
prevent  the  use,  by  the  general  public,  at  any  time, 
of  this  'private  property',  as  referred  to  hereinbe- 
fore, lost  its  (Southern  Pacific  Company,  a  corpora- 
tion, etc.)  right,  title  and  Interest  in  said  'private 
property' ,  insofar  as  control  of  traffic  thereof  is 
directly  concerned,  on  that  portion  of  Third  street, 
between  Townsend  and  King  streets,  marked  as  - 

'Lane  2:   Yellows  to  Use  Lane  j'/l 

Independents  and  Yellows  to  Use  Lane  #2. 
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#2.   If  this  decision  is  such  and  the  Opinion,  by  the 

City  Attorney,  vests  this  right,  title  and  interest 
in  the  general  public,  and  therefore  the  jurisdic- 
tion rests  with  the  general  public  at  large,  and 
insofar  as  the  control  of  traffic  thereof  in  specif- 
ically concerned,  as  coming  within  the  province  and 
authority  of  the  San  Francisco  Police  Department, 
can  this  'private  property'  be  NOV  considered  as 


OPINION 

The  answer  to  your  two  queries  becomes  moot  if  as  suggested 
in  the  last  paragraph  of  your  request  the  Southern  Pacific  Company 
has  given  the  right  to  use  the  lanes  in  question  to  the  Yellow  Cab 
Company  or  any  other  individuals  or  corporations  owning  taxicabs. 
This  being  their  private  property,  they  can  do  with  it  what  they  wish 
and  would  only  lose  title  to  it  by  adverse  possession  if  the  condi- 
tions necessary  to  gain  title  by  adverse  possession  were  accomplished 
by  the  public.  These  conditions  are  inoperative  if  the  Southern 
Pacific  Company  has  given  permission  to  the  taxicab  companies  to  use 
their  property. 

On  April  6,  1928  an  opinion  was  rendered  by  this  office  on 
a  question  similar  to  the  problem  now  before  us  and  it  was  my  opinion 
at  that  time  that  the  Southern  Pacific  Company  had  the  right  to  grant 
the  use  of  their  property  to  the  Yellow  Cab  Company.   If  they  have 
done  so,  and  I  assume  from  the  facts  given  that  this  is  the  situation 
with  regard  to  these  three  lanes,  then  there  is  no  right,  title^or 
interest  that  would  vest  in  the  general  public,  and  consonant  with 
that,  the  control  of  traffic  by  the  San  Francisco  Police  Department 
would  not  extend  to  that  portion  of  private  property. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

JFM  /LSM 

TO:   Police  Department 
Hall  of  Justice 
Kearny  and  V'ashington  Streets 
San  Francisco  8,  California 

Attn:   Michael  Gaffey,  Chief 


OPINION  NO.  78i^. 
February  5>  19Bk 


SUBJECT:   ISLAIS  CREEK  BRIDGE,  LIABILITY  OF  CITY 
OR  OTHER  PERSONS  FOR  CERTAIN  ALLEGED 
EMERGENCY  REPAIRS. 


Dear  Sir: 

This  opinion  is  given  in  response  to  your  recent  communication. 

THE  FACTS 

Islais  Creek  Bridge  was  completed  on  April  1,  1950  at  a  cost 
of  approximately  Ol»250,000.   Since  its  completion  and  through  the 
month  of  December,  1953»  its  operation  involved  5269  openings. 

On  October  7»  1953>  because  of  certain  defective  conditions 
appearing  in  the  concrete  columns  which  support  the  main  pinion 
bearings  of  the  bridge  machinery,  the  bridge  was  declared  to  be  in 
danger  of  destruction  and  to  be  a  hazard  to  life  and  property  if 
operation  were  continued. 

As  the  cost  of  repairs  was  estimated  to  exceed  |i2,000,  an  em- 
ergency was  declared  to  exist  within  the  meaning  of  Section  l8  of 
Ordinance  I|.792  and  the  City  Engineer  was  directed  to  proceed  to  ac- 
complish the  necessary  repairs  in  the  most  expeditious  manner.   The 
bridge  was  closed  to  navigation  on  October  8,  1953  for  emergency 
repairs  which  were  completed  on  October  28,  1953  when  the  bridge  was 
returned  to  normal  operation.   The  cost  of  necessary  repairs  was 
$35,000.  At  its  meeting  of  January  11,  19Sl\.   the  Board  of  Supervis- 
ors adopted  Ordinance  No.  8329  (Series  of  1939)  appropriating  said 
sum  from  the  unappropriated  balance  of  the  Special  Road  Improvement 
Fund. 

It  has  been  requested  that  opinions  be  rendered  on  the  quest- 
ions of  whether  ''some  person,  firm  or  corporation  other  than  the 
City  and  County  may  be  liable  for  the  cost  of  such  emergency  re- 
pairs," and  whether  "any  rights  of  subrogation  in  this  matter  exist 
in  favor  of  the  City  and  County," 

An  examination  of  the  contracts  pertaining  to  the  Islais  Bridge 
project  has  been  made. 

The  contract  for  the  general  engineering  plans  and  specifica- 
tions was  awarded  to  a  private  engineer  and  the  City  and  County 
accepted  his  plans  and  compensated  him  therefor.   The  engineer  died 
before  an  invitation  for  bids  for  construction  of  the  bridge  was 
issued. 

A  second  engineer  was  employed  by  the  City  and  County  to 
"furnish  full  consulting  engineering  advisory  service  in  connection 
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with   such  construction  in  accordance   with   aforesaid  plans   and  speci- 
fications   "during  the   period   of    construction," 

The   construction  contract   as   awarded,    required  that    "said  work 
must  be  done    in  accordance  with  the   plans   and   specifications   there- 
for  on  file    in  the   office   of  the  Itepartment   of   Public   V/orks."     The 
bridge  was   constructed  in  accordance  with  said  plans   and   specifica- 
tions  and  was   completed  April   1,    1950.      Thereafter   it   was   accepted 
by  the   City   and  County   of  San  Francisco. 

OPINION 

In  response  to  your  first  question  it  is  my  opinion  that  the 
City  and  County  of  San  Francisco  is  liable  for  the  cost  of  said 
emergency  repairs  in  the  amount  of  $35*000  by  reason  of  its  having 
contracted  therefor  with  the  Judson  Pacific-Murphy  Corporation. 

In  response  to  your  second  question  it  is  my  opinion  that  the 
City  and  County  has  no  right  of  subrogation  in  this  matter  by  con- 
tract or  otherwise.   I  have  concluded  thusly  because  of  the  official 
opinion  expressed  by  the  Director  of  the  Department  of  Public  Works 
wherein  he  has  determined  there  was  no  evidence  of  negligence  on  the 
part  of  the  late  designing  general  engineer  or  the  consulting  engin- 
eer, and  that  the  prime  and  sub  contractors  who  built  the  bridge  did 
so  in  strict  accordance  with  the  plans  and  specifications  as  requir- 
ed under  their  contract. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


JEB/GEB 


OPINION   NO.    785 
February  8,    195^ 

SUBJECT:      PROPOSED  ABANDONMENTS   OP   STREET   RAILWAY,    BUS,    TROLLEY 
BUS,    OR    CABLE    CAR   LINES   BY   PUBLIC   UTILITIES   COMMISSION 
UNDER    SECTION   132.1    OP   CHARTER;    V'HETIIER    SECTION   116.1 
REQUIRES   PERERRAL    OP  SUCH  ACTION   TO    PLANNING 
COmiSSION   BY  BOARD   OP   SUPERVISORS. 

Dear   Sir: 

This  opinion  is  rendered  in  response  to  your  telephonic 
communication  on  Priday  afternoon,  February  S^h,  requesting  an  opin- 
ion by  Monday,  February  8th,  as  to  the  necessity  of  referring  propos- 
als for  abandonment  of  street  railway,  bus  or  cable  car  lines  to  the 
Planning  Commission  under  Section  116.1  of  the  Charter  and  as  to  the 
legality  of  the  Board  of  Supervisors'  action  on  the  cable  car  lines 
abandonments  considered  by  your  Board  on  January  2$,    195^;* 

OPINION 

Section  II6.I  of  the  Charter  is  not  applicable  to  the  aban- 
donment of  street  railway,  bus,  trolley  bus  or  cable  car  lines  accom- 
plished pursuant  to  the  specific  and  exclusive  provisions  of  Section 
132.1  of  the  Charter.   Section  II6.I  provides  as  follows: 

"No  ordinance  or  resolution  x^ft^ich  deals  with  the  acqui- 
sition, extension,  widening,  narrowing,  removal,  relocation, 
vacation,  abandonment,  sale  or  change  in  the  use  of  any  public 
way,  transportation  route,  ground,  open  space,  building,  or 
structure,  the  subject  matter  of  ih  ich  has  not  been  previously 
reported  on  by  the  department  of  city  planning  in  accordance 
with  the  provisions  of  sections  69,  69. 1,  12.   or  II6.I  of  this 
charter,  shall  be  adopted  by  the  board  of  supervisors  unless 
and  until  such  ordinance  or  resolution  shall  have  first  been  re- 
ferred to  the  department  of  city  planning  and  a  report  rendered 
thereon  regarding  conformity  of  the  matter  involved  to  the 
master  plan. " 

It  is  to  be  noted  that  the  section  provides  that  no  ordi- 
nance or  resolution  relating  to  the  enumerated  actions  shall  be  adopt- 
ed by  the  Board  of  Supervisors  until  the  referral  to  the  Planning 
Commission  has  been  made.   In  the  abandonment  of  street  railway, cable 
or  bus  lines  no  ordinance  or  resolution  is  adopted  by  the  Board  of 
Supervisors.  The  exclusive  procedure  is  sot  forth  in  Section  132.1, 
which  provides  in  part  as  follows: 

".  .  .no  line  of  street  railway,  bus  line,  trolley  bus  line 
or  cable  car  line,  or  any  portion  thereof,  which  is  now  or 
will  be  owned  by  the  City  and  County  of  San  Francisco  and  is 
now  or  will  be  operated  by  the  public  utilities  commission, 
shall  be  abandoned  nor  shall  the  service  be  discontinued  there- 
on except  UDon  recommendation  by  the  Public  Utilities  Commis- 
sion, in  writing,  to  the  board  of  supervisors.  The  recommenda- 
tion of  the  public  utilities  commission  shall  be  acted  upon 
by  the  board  of  supervisors  within  thirty  days  from  the  receipt 
thereof.  For  the  purpose  of  hearing  such  recommendation  a 
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public  hearing  shall  be  held.  If  the  said  recoranondation  is 
disapproved  by  at  least  nine  votes  it  shall  not  become  effec- 
tive and  such  service  shall  be  continued.  If  said  recominenda- 
tion  is  not  disapproved  by  nine  votes  of  said  board  the  ro- 
commendation  shall  become  effective  forthwith.   Failure  of 
the  board  of  supervisors  to  act  on  said  recommendation  within 
thirty  days  shall  be  deemed  as  the  approval  of  said  recommen- 
dation of  the  public  utilities  commission;  provided  that  the 
public  utilities  commission  may  without  reference  or  recommen- 
dation to  the  board  of  supervisors  abandon  or  discontinue 
service  on  any  line  of  street  railway,  bus  line,  trolley  bus 
lino  5  or  cable  car  line,  or  any  portion  thereof,  which  has 
been  in  operation  for  loss  than  one  year  next  immediately  pre- 
ceding such  order  of  abandonment  or  discontinuance." 

It  is  readily  perceived  that  the  sole  authority  of  the  Board 
of  Supervisors  in  the  proposed  abandonment  of  the  specified  types  of 
lines  is  that  of  disapproval  of  the  recommendation  of  the  Public 
Utilities  Commission  by  nine  votes.  If  the  Board  fails  to  disapprove 
by  nine  votes  or  fails  to  act  within  thirty  days,  the  abandonment 
becomes  effectivo  by  virtue  of  the  provisions  of  Section  132. 1  of  the 
Charter  and  not  by  action  by  ordinance  or  resolution  of  the  Board. 
If  the  Board  does  affirmatively  disapprove  the  recommendation  of  the 
Public  Utilities  Commission,  the  effect  of  such  action  is  to  keep  the 
line  in  operation  and  maintain  the  status  quo;  none  of  the  actions  to 
which  Section  II6.I  relates  would  bo  taken  or  accomplished. 

On  the  foregoing  basis  alone  the  provisions  of  Section 
116.1  are  inapplicable  to  line  and  service  abandonments  lender  Section 
132.1  even  if  the  language  of  Section  II6.I  could  be  said  to  gener- 
ally relate  to  such  actions.  However,  in  my  opinion  none  of  the  pro- 
visions of  Section  II6.I  arc  applicable  to  such  abandonments  which 
are  purely  acts  of  management  by  the  Public  Utilities  Commission.  It 
has  apparently  been  contended  that  the  abandonment  of  lines  constitu- 
tes the  abandonment  of  a  transportation  route  within  the  meaning  of 
Section  II6.I.   Such  is  not  the  case.   The  tern  "route"  is  not  legal- 
ly synonymous  with  the  term  "line"  or  "service."  Webster's  New  In- 
ternational Dictionary  defines  the  term  "route"  as  follows: 

"The  course  or  way  which  is  traveled  or  passed;  a 
course;  a  road,  path." 

There  may  be  multiple  lines  or  types  of  transportation  ser- 
vice over  a  particular  route",  such  as  on  Mission  or  Market  Streets, 
and  the  abandonment  of  a  particular  line  or  service  on  that  route  is 
not  the  abandonment  of  tho  transportation  route  itself.  The  route 
remains  for  the  other  types  or  lines  of  transportation  service  that 
use  it. 

The  reference  to  adoption  of  ordinances  and  resolutions  by 
tho  Board  of  Supervisors  in  Section  ll6,l  makes  it  fairly  obvious  to 
me  that  the  changes  and  abandonments  of  transportation  routes  contem- 
plated are  those  general  physical  changes  within  the  power  of  the 
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Board  of  Supervisors  to  effect  by  its  own  action.   Had  Section  II6.I 
boon  intended  to  apply  to  the  abandonment  of  street  railway,  cable 
car  or  bus  lines,  the  same  language  as  employed  in  Section  132.1,  "no 
line  of  street  rr.ilway,  bus  line,  trolley  bus  line,  or  cable  car  line" 
would  have  been  used.  Section  132. 1  was  part  of  the  Charter  at  the 
time  Section  116.1  was  enacted  and  certainly  its  provisions  must  have 
been  considered  when  the  language  of  Section  116.1  was  drafted  and 
adopted. 

The  inapplicability  of  Section  II6.I  to  abandonment  of  municipal 
railway  lines"  under  Section  132,1  is  in  my  opinion  further  demonstra- 
ted by  the  application  of  fundamental  and  universally  recognized 
principles  of  statutory  construction.   One  is  that  a  statute  should 
receive  a  reasonable  common  sense  construction  and  one  that  will  avoid 
absurd  consequences.   As  stated  in  the  case  of  People  v.  Curry,  I30 
Cal.  82: 

"The  interpretation  of  statutes  must  be  reasonable  and 
lean  strongly  to  avoid  absurd  consequences  and  even  great 
inconvenience  5°  and  it  is  to  be  presumed  that  the  Legislature 
intended  to  Import  to  its  enactments  sudi  a  meaning  as  would 
render  them  operative  and  effective." 

And  in  Router  v.  Board  ^f  Supervisors,  220  Cal.  31^: 

"In  the  interpretation  of  statutes  and  also  of  constitu- 
tional enactments  a  construction  should  not  be  given  to  the 
statute  or  to  the  Constitution,  if  it  can  be  avoided,  which 
would  lead  to  absurd  results." 

It  is  to  be  noted  that  Section  132.1  allows  the  Board  only  30 
days  in  which  to  act  on  the  recommendation  of  the  Public  Utilities 
Commission.  Section  II6.I  empowers  the  Planning  Commission  to  hold  a 
referral  for  30  days  which,  if  Section  II6.I  were  applicable  to  pro- 
posed abandonments  would  be  a  period  concurrent  with  the  period  in 
which  the  Board  must  set  the  matter  for  public  hearing  and  act.  Thus, 
the  Planning  Commission  would  have  the  power,  even  though  it  may  not 
be  exercised,  to  oust  the  Board  of  Its  jurisdiction  to  act  in  the 
matter.   Such  an  absurd  consequence  cannot  have  been  contemplated 
and  a  construction  of  the  law  that  would  allow  such  a  consequence 
would  not,  in  my  view,  be  countenanced  by  a  court. 

Pursuing  the  same  policy  of  Interpretation,  note  that  under 
Section  I32.I  of  the  Charter  the  Public  Utilities  Commission  may  aban- 
don a  line  of  service  that  was  in  operation  for  less  than  a  period  of 
one  year  by  Its  own  act  and  v-ithout  referral  to  the  Board  of  Super- 
visors.  Clearly,  Charter  Section  II6.I  is  Inapplicable  to  such 
abandonments.   There  is  no  cogent  reason  apparent  to  me  why  the 
question  of  the  abandonment  of  a  line  in  operation  for  365  days  should 
be  referred  to  the  Planning  Commission  whereas  a  line  In  operation 
36I4.  days  should  not  be  so  referred. 
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Another  canon  of  statutory  construction  supporting  the  position 
herein  taken  that  line  and  service  abandonments  need  not  be  referred 
to  the  Planning  Cominlssion  is  that  of  contemporaneous  administrative 
construction. 

At  no  time  within  my  knowledge  since  Section  116.1  was  adopted 
in  19i;8  have  such  abai  donments  been  referred  to  the  Planning  Commis- 
sion by  the  Board  of  Supervisors  pursuant  to  this  section  of  the 
Charter.   This  course  of  administrative  construction  over  the  years 
is  strongly  persuasive  of  the  correctness  of  the  interpretation  that 
such  referrals  arc  not  contemplated  or  required  by  the  section. 

In  conclusion,  then,  you  are  advised  that  it  is  my  opinion 
that  proposed  abandonments  of  street  railway,  bus  line,  trolley  bus 
linos  or  cable  car  lines  are  not  required  to  be  referred  to  the 
Planning  Commission  imder  Section  ll6,l  of  the  Charter  and  that  it 
is  my  further  opinion  that  there  was  nothing  illegal  in  your  actions 
on  the  proposed  abandonment  of  cable  car  lines  on  January  2^ ,    195^' 

Respectfully  submitted. 


DION  R,  HOLM,  City  Attorney, 


TO:   SUPERVISOR  GEORGE  CJTRI  STOPHER 
235  City  Hall,  San  Francisco  2 


TJB 


OPINION  NO.  786 
SUBJECT:   ST.  MaRY'S  SQUAPE  GaRAGE  LEASE;  February  15,1951^ 

CONSTRUCTION  COMPLETION  DATE,  EFFECT 
OF  STRIKE  TO  POSTPONE  RENTAL,  EFFECT 
OF  PARTIAL  OPERATION  ON  RENTAL. 


Gentlemen; 

This  office  is  in  receipt  of  your  recent  request  for  an  opinion 
in  response  to  the  following  quoted  questions: 

"1.   Under  the  St.  Mary's  Square  Garage  lease,  what  is  the 
last  day  on  which  construction  of  the  garage  must  be 
completed  without  penalty  to  Lessee? 

"2.   Does  the  occasion  of  the  recorded  strike  and  consequent 
interruption  of  construction  work  have  the  effect  of 
postTDoning  the  date  required  for  the  payment  of  the 
first  installment  of  re~ular  monthly  rent  under  the 
lease? 

"3.   Would  the  operation  of  a  portion  only  of  the  garage  by 

the  Lessee  obligate  Lessee  to  pay  all  or  only  an  equiva- 
lent proportion  of  the  minimum  or  other  obligated  rent 
to  the  City  and  County?" 

OPINION 


The  St.  Mar- 's  Square  3arago  lease  was  duly  executed  on 
SeiDtember  30,  1952  by  the  City  and  County  of  San  Francisco  and  the 
Recreation  and  Park  Commission  as  lessors  and  S.  E.  Onorato,  Inc. 
and  W.  &  B.  Realty  Co.  as  lessees. 

Opinion  in  response  to  vour  first  question; 

Section  LiA  of  the  lease,  at  page  9  thereof,  requires  that  com- 
pletion of  construction  be  within  a  period  of  twelve  months  from  the 
date  of  commencement  of  work  plus  any  extensions  thereof.  Section  15 
of  the  lease,  at  pages  I8  and  19,  provides  thet  whenever  the  lessee 
is  required  by  the  lease  to  do  or  perform  any  act  or  thing  within  a 
specified  time  (12  months,  supra)  and  is  delayed  from  doing  so  by 
reason  of  .  .  .  strikes  .  .  .,  the  time  for  doing  so  shall  be  exten- 
ded for  a  period  equal  to  the  period  of  such  delay. 

The  records  of  the  Central  Permit  Bureau  of  the  City  and  Gounty 
of  San  Francisco  indicate  that  Permit  No.  I36366  was  issued  on 
December  I8,  1952  for  preliminary  engineering  and  construction  work 
(as  permitted  by  section  20  of  the  lease  at  page  21  thoroof)  and 
that' Permit  No.  13^533  was  issued  and  general  construction  commenced 
on  March  27,  1953- 
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I  am  informed  that  the  strikes  which  influenced  the  construc- 
tion of  said  project  commenced  on  June  I4.,  1953  and  ended  on  July  20, 
1953»  ^   period  of  i|.7  days.   The  i|7-day  delay  occasionGf5  by  the 
strikes  is  a  delay  for  which  time  to  complete  construction  may  be 
extended  for  a  like  period. 

It  follows  from  the  above-stated  facts  and  lease  references 
pertaining  to  construction  that  lessee  is  required  to  complete  the 
garage  structure  and  the  park  surfacing  within  a  period  of  one  year 
and  1;7  days  from  the  date  of  commencement  of  construction  (March  27, 
1953).   The  new  completion  date,  therefore,  is  May  ll|.,  195I|-.    The 
lease  does  not  orovide  for  any  penalty  to  be  assessed  to  the  lessee 
for  delay  in  completing  the  garage  structure  although  by  indirection 
the  lessee  would  be  penalized  if  he  were  compelled  to  commence  regu- 
lar rental  payments  on  a  date  before  the  date  of  completion  of  con- 
struction and  the  consequent  opportunity  of  operating  the  garage. 

Opinion  in  response  to  your  second  question; 

The  general  rule  of  law  applicable  to  the  subject  problem  is 
stated  in  17  C.J.S.  §5,  sub.  §14.,  which  is  quoted  as  follows: 

''A  delay  by  a  contractor,  caused  by  acts  of  third 
persons  for  which  the  owner  is  not  responsible,  is  generally 
not  excusable,  unless  the  contract  so  orovides.  Subject  to 
certain  limitations,  delays  by  injunctions  or  strikes  are 
within  this  rule." 

Applying  the  aforesaid  rule  to  the  work  stoppage  occasioned  by 
said  strike,  it  will  be  noted  thJ-t  the  i|.7-day  extension  which  is 
authorized  by  §15  of  the  lease  (pertaining  to  "time")  is  expressly 
applicable  to  the  construction  period  (''within  a  specified  time") 
(12  months)  but  is  not  uxpressly  applicable  to  the  date  for  the 
commencement  of  the  payment  of  regular  rental.   As  a  matter  of  fact, 
the  lease  expressly  states  in  the  second  and  third  paragraphs  of  §2 
thereof,  on  page  5s  which  pertains  to  the  subject  of  rental,  the 
following'  quoted  requirements: 

"Rental  for  that  certain  period  vhich  commences  on  the 
date  of  execution  of  the  Lease  and  ends  en  the  last  day  of 
the  month  preceding  that  month  in  which  the  garage  commences 
operations  shall  be  only  the  sum  of  One  (SI. 00)  Dollar  pay- 
able at  the  execution  hereof  but  in  no  event  shall  the  afore- 
said rental  period  exceed  eighteen  (1'^)  months  from  the  date 
of  execution"  of  said  LeaseT    (Emph-.sis  added.  ) 

"Commencing  on  the  first  day  of  the  nineteenth  (19th) 
month  following  the  execution  of  this  Lease,  or,  commencing 
on  the  first  day  of  the  month  in  which  garage  operations 
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shall  commence,  (whichever  ciate  is  earlier)  Lessee  agrees 
and  covenants  to  pay  a  sum  equal  to  four  (1+?-)  per  cent  of 
the  gross  receipts  per  month,  from  any  and  all  business 
conducted  in,  on,  about  or  from  the  garage  premises  as  the 

result  of  operations  conducted  under  this  Lease,  " 

(Emphasis  added. ) 

It  is  apparent  from  the  specific  language  of  the  lease  that  it 
was  intended  that  a  delay  in  construction  occasioned  by  a  strike  was 
excusable  but  that  a  delay  in  payment  of  the  regular  monthly  rental 
beyond  the  eighteen-month  period  is  inexousable. 

I4.I  Words  and  Phrases  (Perm.  Ed.)  6555  in  defining  and  interpre- 
ting the  legal  expression  "within  a  specified  time,"  which  express- 
ion is  used  in  section  15  of  the  lease,  cites  the  case  entitled 
Pressed  Steel  Car  Co.  v.  Eastern  R.  Co.,  121  P.  609,  6l5,  which  in 
part  held: 

"Where  a  car  company  agreed  to  make  and  deliver  a  number 
of  cars  to  the  railway  company  on  or  before  April  1,  1900, 
subject  to  delays  from  unavoidable  contingencies,  but  that, 
if  it  failed  to  deliver  the  cars  'within  the  time  specified,  ' 
it  would  forfeit  and  pay  to  the  railroad  company,  as  liqui- 
dated damages,  $S   per  day  for  every  car  so  delayed,  the  'time 
specified'  in  the  damage  clause  meant  all  the  time  specified 
f or  t he  delivery  of  the  cars  in  the  earlier  part  of  the  con- 
tract (that  is  to  say,  a  time  on  or  before  April  1,  1900,  plus 
the  time  during  which  the  delivery  might  be  delayed  hj   the  un- 
avoidable contingencies),  and  the  car  company  vras  not  liable 
for  the  stipulated  damages  during  that  time. 

In  view  of  the  aforesaid  facts  and  quoted  law,  it  is  my  opinion 
that  the  date  for  commencement  of  pajTiient  of  the  re';^ular  monthly 
rental  is  April  1,  195i-!-s  which  date  is  the  first  day  of  the  nineteen- 
th month  follovjing  the  execution  of  said  lease. 

Opinion  in  response  to  ^.^our  third  question; 

I  have  boon  informed  that  the  lessee's  contractors  have  repre- 
sented to  the  lessee  that  the  first  three  floors  utilizing  only  the 
Kearny  Street  entrance  to  the  garage  structure  could  be  turned  over 
for  operation  to  the  lessee  by  March  31,  19Sk   ^nd  that  the  completion 
date  on  the  remaining  work,  unless  the  contractors  experience  unusu- 
ally wet  weather,  will  be  April  30,  1951+.   Inasmuch  as  the  date  for 
commencemtjnt  of  payment  of  the  regular  monthly  rental  is  April  1, 
195U,  it  is  obvious  that  the  lessee  will  desire  to  commence  operation 
of  the  said  major  part  of  the  garage  structure  which  will  be  avail- 
able to  lessee  March  3I,  19514-. 
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By  way  of  siimmary,  it  is  my  opinion  that: 

1.  The  last  day  on  vhich  construction  of  the  garage  must 
bo  completed  is  May  ll\.,    1951+5  cind 

2.  The  occasion  of  tho  recorded  strike  and  consequent 
interruption  of  construction  work  does  not  have  the 
legal  effect  of  postponing  the  date  required  for  tho 
payment  of  the  first  installment  of  regular  monthly 
rental  under  the  lease,  and 

3.  The  operation  of  a  portion  only  of  the  garage  by  the 
lessee  when  the  portion  becomes  available  has  no  legal 
effect  on  the  obligation  of  lessee  to  pay  all  of  said 
regular  monthly  rental  vjhen  it  becomes  duo. 


Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney. 


TO:   PARKING  AUTHORITY 

500  Golden  Gate  Avenue 
San  Francisco  2 


jeb/lsm 


OPINION  NO.    787 
February   15,    195^ 


SUBJECT:  USE  OF  GAS  TAX  FUNDS  ON  ROAD'iAYS  OF  GOLDEN 
GATE  PARK,  El-T^ECT  ON  CONTROL  BY  RECREATION- 
PARK  COMMISSION. 


Gentleraen: 

Vie  have  your  request   for   an  opinion  as   follows: 

REQUEST 

"The  Main  Drive  of  Golden  Gate  Park,  Kezar  Lateral  from 
the  Main  entrance  at  Stanyan  Street  to  Frederick  Street  and 
the  South  Drive  from  37th  Avenue  is  used  heavily  Monday  to 
Friday  inclusive  by  motorists  going  to  and  from  their  places 
of  business  downtown.   Because  of  this  it  seemed  only  logical 
to  me  that  the  resurfacing  of  these  drives  be  financed  by  the 
gas  tax  funds. 

"I  have  discussed  this  with  the  Honorable  Sherman  P. 
Duckel,  Director  of  VJorks  and  the  Honorable  Harry  D.  Ross, 
Controller,  and  these  ofiicials  are  in  agreement  that  this  is 
a  logical  and  proper  use  for  that  portion  of  our  gas  tax  funds 
which  may  be  used  in  the  maintenance  of  cur  secondary  street 
system.   The  Director  of  VJorks  and  I  have  agreed  upon  the  ex- 
tent of  the  roads  within  Golden  Gate  Park  which  are  used  s\if- 
ficiently  by  the  public  to  justify  their  resurfacing  with 
gas  tax  funds. 

"The  Recreation  and  Park  Commission  at  their  meeting  of 
August  13,  1953,  adopted  Resolution  #1233  approving  this  pro- 
posal, Hovre'ver,  spokesmen  for  two  organizations,  i.e.,  the 
San  Francisco  Planning  and  Housing  Association  and  the  Society 
for  the  Preservation  of  Golden  Gate  Park,  have  put  forth  the 
question  as  to  whether  the  Recreation  and  Park  Commission  would 
lose  control  of  these  roads  if  the  proposed  work  was  done  by 
the  Department  of  Public  Works.   I  can  see  no  danger  of  this 
especially  since  roads  and  approaches  have  been  and  are  being 
maintained  by  the  Department  of  Public  I'orks  on  property  within 
our  control,  specifically  at  Great  Highway,  Gilligan  Drive  in 
McLaren  Park,  the  road  to  Coit  Tower  and  Kezar  Drive  in  Golden 
Gate  Park,  the  latter  having  Just  been  recently  resurfaced 
and  placed  in  excellent  condition  by  the  Department  of  Public 
Korks.   There  has  been  no  question  but  that  the  Recreation  and 
Park  Commission  retains  exclusive   control  of  these  places  and 
roads. 
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"However,  since  the  point  has  been  raised,  I 
feel  it  incumbent  upon  myself  to  request  an  opinion 
from  you  as  to  whether  the  use  of  gas  tax  funds  for 
resvirfacing  the  roadways  in  Golden  Gate  Park  will 
in  any  way  endanger  the  exclusive  control  of  these 
drives  now  exercised  by  the  Recreation  and  Park 
Commission." 

OPINION 


The  contemplated  use  of  gas  tax  funds  will  not  deprive  the 
Recreation  and  Park  Commission  of "the  exclusive  control,  management 
and  direction  of  the  parks  .  .  .  avenues  and  gmunds,"  etc.  granted 
by  §14.2  of  the  charter.   Said  proposed  uses  are  proper  expenditures 
within  the  provisions  of  the  Streets  and  Highways  Code,  §195  (use 
of  State  Highway  Pimds)  and  §2150  (Highway  Users  Tax  Fiond)  .   Said 
Code  does  not  in  any  of  its  provisions  attempt  to  reserve  to  the 
State  control  of  roads  of  the  City  and  County  when  such  f\inds  have 
been  properly  expended  on  said  roads. 

Respectfully  submitted, 

DION  R.  HOm 
City  Attorney 


To:  Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 


Attention:  Mr.  David  E,  Lewis 
General  Manager 


djk/bjvj 


J 


Opinion  No,    788 
February   16,    195i4- 

SUBJECT:       CAN   PUBLIC   UTILITIES   COMJ-HSSION  ALLOW   PRIVATE   CORPORATION 
(SCHEDULED  AIR   CARRIERS)    TO  FINANCE  ADDITION  TO  AIRPORT 
TERMINAL   BUILDING   UNDER   LEASE  ARRAN   EI-IENT,    THE    COST 
THEREOF   TO   BE  A;IORTIZED  BY  RENTAL  REDUCTIONS? 

Gentlemen: 

I   am  in  receipt   of  your   request   for   an   opinion  as   follows; 

REQUEST 

"The  Airport  Department  has  under  construction  a  new  major 
Terminal  Building  and  related  structures,  including  Concourse 
buildings.   We  contemplate  the  leasing  of  space  in  these 
buildings  to  the  various  air  carriers  and  others  conducting 
business  at  the  San  Francisco  Airport,   During  the  prelim- 
inary stages  of  our  planning  for  these  buildings,  we  re- 
quested the  various  air  carriers  to  advise  us  as  to  their 
space  requirements  in  these  new  buildings.   This  was 
accomplished  and  our  construction  and  expenditures  pro- 
grammed accordingly, 

"It  is  now  becoming  obvious  thot  some  of  the  air  carriers 
did  not  correctly  estimate  their  requirements  -nd  are  now 
seeking  additional  space  in  these  buildings.  The  volume 
of  airport  construction  yet  to  be  accomplished  is  of  such 
magnitude  that  we  do  not  have  the  necessary  f\inds  to  meet 
the  various  air  carriers'  more  recent  requests. 

"On  the  basis  of  your  Opinion  No.  71k   dated  July  8,  1953, 
and  directed  to  the  Recreation  and  Park  Department,  we 
were  given  to  understand  that  there  was  a  possibility  that 
we  could  prevail  upon  the  scheduled  air  carriers,  who  need 
additional  Terminal  Building  space,  to  finance  these  capital 
expenditures  and  allow  the  cost  thereof  to  be  recovered  by 
the  air  carrier  (lessee)  over  a  specified  number  of  years 
by  deducting  from  rental  payments  to  the  Commission, 

"It  appears  highly  probable  that  additions  to  the  concourse 
structures  (paj?t  of' the  Terminal  Building)  will  be  essential 
for  the  increased  volume  of  traffic  that  the  air  carriers 
are  realizing  but  did  not  anticipate  a  few  years  ago, 

"It  is  urgent  that  we  obtain  a  decision,  as  to  how  we  may 
proceed  on  this  matter,  at  an  early  date,  before  the  struc- 
ture is  too  far  along;  otherwise,  the  cost  of  the  additions 
will  be  Increased  considerably. 
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'Vould  you  olease  advise  me  whether  the  Airoort  Department 

of  t  he  Public  Utilities  Cormnission  legally  can  enter  into  such 

an  agreement  with  a  private  corporation  for  the  construction 

of  additions  to  buildings  under  construction  and  amortize  the 

cost  thereof  over  a  period  of  years  by  deducting  rental  proceeds", 

0  P  I  N  I  0  M 

In  Opinion  No.  737»  issued  October  23,  1953*  tsage  l^   thereof, 
I  pointed  out  that  "The  public  'Jtilities  Commission  has  by  the 
Charter  been  vested  with  full  and  complete  jurisdiction  over 
the  Airport,   (Charter  Sections  120,  121  and  125)   The  manage- 
ment, development  and  operation  of  the  Airport  for  the  best 
interests  of  the  City  and  County  of  San  Francisco  is  conse- 
quently the  responsibility  of  the  Public  Utilities  Commission." 

On  a  prior  occasion,  in  Opinion  No.  7II4,  July  8,  1953> 
I  ruled  that  it  was  permissible  for  the  Recreation  and  Park 
Commission  to  enter  into  a  lease,  permitting  the  lessee  to  con- 
struct a  golf  driving  cage,  amortizing  such  construction  by 
rental  deductions.   A  copy  of  said  opinion  is  attached  hereto. 

It  is  so  fundamental  that,  when  a  municipality  acts  within 
Its  proprietary  capacity,  it  may  act  as  an  ordinary  business 
concern  within  the  limits  of  the  Charter,  authorities  are  not 
needed  t  o  emphasize  the  principle. 

The  leasing  of  property  and  permitting  the  lessees  to 
erect  structures  and  i.iprovements  on  property  owned  by  a  muni- 
cipality within  the  terms  of  the  lease  has  been  heretofore 
decided  aporovingly  in  so  many  jurisdictions  that  it  seens 
unnecessary  to  elaborate  extensively  u^on  the  question  pur- 
pounded. 

A  few  quotations  follow: 

Clearly  in  rioint  that  a  municipality  c  an  lease  prer.ilses 
(park)  and  permit  lessee  to  erect  a  garden  and  rehabilitate  a 
dilapidated  structure  at  lessee's  expense  with  title  to  revert 
to  City  is  the  case  of 

INTERNATIONAL  GARDEN  c  LUB  v,  HEN^^ES^Y  (19l8) 
lOli  iisc.  Rep.  1[|1,  172  N.Y.S.  8. 

In  PENN-O-^TEX  OIL  CO.  v.  CITY  OF  iiINNEA^OLIS  (19i|0)  207 
Minn.  307,  291  N.i  .  I3I,  13^4*  land  was  owned  by  City.«i  Cl*yu  il  ; 
entered  into  a  lease  permitting  -olaintiff  to  erect  improvements 
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in  the  sum  of  ? 125^000. 

The  court  held  as  follows: 

"This  is  in  harmony  with  these  observations  of 
Mr.  Justice  rlitchell  in  City  of  St.    ^aul  v.  Chicago, 
Milwaukee  S:  St.  "^aul  Ry.  Co,  suora,  (63  Minn.  353» 
68  N.W.  1|60):   'No  doubt  the  legislature,  as  the 
representative  of  t  he  public,  has  the  oovrer,  either 
directly  or  indirectly,  through  the  municipality,  or 
even  through  a  private  corporation  or  person,  to 
improve  these  pre.aises  for  "levee  purposes."   It 
might  construct,  or  authorize  t he  construction  and 
maintenance  of  wharves  or  warehouses  thereon  as  aids 
to  and  conveniences  for  public  travel  and  traffic 
to  a  nd  from  craft  navigating  the  river,  and  to  impose, 
or  authorize  the  imposition  of,  charges  for  the  use  of 
such  structures  sufficient  to  defray  the  cost  of  their 
construction  and  maintenance.   This  would  not  only  be 
consistent  with,  but  in  aid  of,  the  principal  use  for 
which  the  land  was  dedicated.   The  legislature  might 
also  grant,  or  authorize  the  granting,  to  any  person 
or  corporation  having  traffic  with  vessels  on  the 
river,  the  exclusive  use  of  so  much  of  a  levee  as  was 
reasonably  necessary  for  his  or  its  business  with  such 
vessels--provided  it  did  not  unreasonably  interfere 
with  the  use  of  the  levee  by  the  remainder  of  the  public-- 
until  such  time  as  the  needs  of  t  he  public  required  the 
termination  of  such  exclusive  use.   The  construction 
and  maintenance  of  a  permanent  structure  does  not  by 
any  means  necessarily  constitute  a  misuse  of  a  levee,'" 

In  KANSAS  CITY  V.  BOARD  OP  COMMISSIONERS,  ETC.  (192i|) 
117  Kan.  ll|l,  230  ^ac.  79,  80,  the  Court  held  that  the 
City  could  lease  prors  rty  permitting  the  lessee  to  con- 
struct improvements  on  a  100  acre  tract, 

I  quote: 

"But  here  there  is  no  atteuipt  to  d  ivert  the 
property  to  a  use  at  variance  with  the  purpose 
for  which  it  was  dedicated.   Rather  the  contrary. 
By  the  lease  it  is  proposed  to  improve  the 
property  so  that  it  will  be  better  adapted  t o  the 
purpose  of  a  puLlic  levee,  and  perchance  •:o  attract 


Opinion  No.  788 
February  16,  195^4 
Page  I4 


to  it  such  traffic  as  usually  is  conducted  on 
and  about  a  oublic  levee." 


"And  it  would  be  a  narrow  construction  of 
the  City's  oowers  to  hold  that,  while  it  could 
lawfully  make  these  improvements  itself,  it  has 
no  power  toe  ause  them  t  o  be  made  through  a 
contract  with  a  lessee  or  licensee.   For  will  it 
be  disputed  that  whether  or  not  a  particular  use 
of  land  dedicated  as  a  public  park,  levee,  or 
commons  amounts  to  a  diversion  from  the  uses  for 
which  it  was  dedicated  deoends  upon  the  circum- 
stances of  the  dedication  and  on  the  intention  of 
the  dedicator,  and  is  therefore  largely  a  question 
of  fact." 

In  WOODV'APD  V.  FOX  VEST  COAST  PHEATEFE  (1930)  36  Ariz. 
25l»  28i|  I'ac.  350,  353»  the  theater  com^sny,  under  t  he  terms 
of  the  lease,  was  to  construct  a  :  300,000  building,  e  xecute 
a  bond  of  $:200,000  guaranteeing  that  the  building  would  be 
constructed  within  two  years,  and  pay  yearly  rental  up  to 
Cll4,000.   Lease  upheld. 

"Defe.idants  argue  that  a  different  rule 
should  be  applied  where,  as  here,  the  lessor 
is  a  municipal  corporation,  because  of  the 
public  interest,   t^o  authority  for  the  dis- 
tinction is  ^iven.   V'hen  the  land  leased  is 
no  longer  needed  for  governmental  purposes, 
which  is  t  he  situation  here,  and  is  held  by 
the  municipality  in  its  proprietary  capacity, 
the  principles  governin,^  leases  between  private 
parties  certainly  would  apply,'' 

In  CITY  aNDC  OUNTY  OF  £  AN  FRA^.tciscO  v.  LIIIARES  (19l|0)  16  Cal. 
(2d)  kk^,    the  lease  involved  t  he  construction  a'nd  operation  of 
the  TJnion  Square  Garage  in  San  Francisco.   It  is  for  a  period 
of  fifty  years,  and  the  City  receives  but  a  nominal  ren*  during 
the  term  of  the  lease. 

In  SAN  T'EDRO,  ETC,  R.R.  CO.  v.  HAIilLTO^I  (1911)  I6I  Cal. 
610,  620,  wherein  the  leasing  of  tidelands  was  involved,  it  is 
stated: 
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''To  hold    that    the    state    or  t  hat   nunlcinali- 
ties   acting   as   Its   mandatories,   may  not    lease, 
with  proper   restriction  of  time    and  proper 
regard  t o   oubllc    and   quasi  public   use,    lands  such 
as  these,    so  that  private    enterprise   end   capital 
may   build   uo   the    comi.ierce    of   our  seaport   cities, 
is    to  declare  that   all  such  commerce   must   await 
the   slow   and  frequently  incompetent   initiative   of 
municipalities    themselves--municiDallties  which 
frequently  are   unwilling   to   incur  t  he  e  xpense  and 
risk  whichwould  be    accepted  un'ier   reasonable   terms 
by  private   citizens,    x   x  x  x  x   " 

And  at  I'age   621: 

"In  the  case  of  leases  all  pro-per  restrictions 
maybe  cast  aoout  the  use.  An  entry  by  the  lessor 
may  be  had  for  breach  of  covenant;  possession  of 
the  land  with  its  Improvements  after  the  term  of 
years  returns  to  t  he  municipality  and  state,  and 
in  the  meantime  the  Interests  of  navigation  and 
commerce  are  not  impaired,  but  are  in  the  highest 
degree  stimulated  and  fostered.   The  lease  in  this 
instance  is  Jbypical.   Vast  expenditures  were  made 
which  the  lessor  would  never  have  made,  and  to  a 
portion  of  land--a  mere  fragment  of  all  of  the  like 
waterfront  lands--access  is  given  to  a  transconti- 
nental railroad  for  all  purposes  of  inland  and 
marine  c ommerce,  w  hile  at  the  expiration  of  the 
term  of  the  lease  the  possession  of  the  lands  returns 
to  the  state,   Vhat  policy  more  beneficial  to  the 
s tate  itself  than  this  it  would  not  be  easy  to 
point  out. "   (Emphasis  added) 

you  are,  therefore,  a  dvised  that  under  the  ruling 
heretofore  rendered,  there  is  no  legal  objection  for  the  Public 
Utlltles  Commission  entering  into  leases,  permitting  the 
lessees  t  o  amortize  the  costs  of  construction,  providing,  how- 
ever, that  such  construction  is  for  airport  purposes  and  the 
provisions  of  Charter  section  93  are  f  ollowed. 

Respectfully  submitted, 


DION  R.  HOLM 
PJN/tat  City  Attorney 

To:   ^UBLIC  UriLITIES  C0MiMI5£I0N 
287  City  Hall 

Attention:  Mr.  J.  h.  Turner 
Manager  of  Utilities 
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SUBJECT:      APPLICATION   OP  THE   EXPRESSION   "ARi-GT,    NAVY"   OR 
MARINE  CORPS"    IN   SECTION   103   TO  AN   APPLICANT 
IN  A   COMPETITIVE   EXAMINATION  '.-"HO   GOES   ON 
ACTIVE   DUTY    IN   THE   COAST   GUARD. 

Gentlemen: 

This    office    is   in  receipt    of   your   request   for  an  opinion  as 
follovjs : 

REQUEST 

"Section  153  of  the  charter  provides  for  leaves  of  absence 
to  employees,  including  leaves  while  serving  in  the  'armed 
forces'  during  time  of  war. 

"The  eighth  paragraph  of  this  section  provides  that  persons 
who  participate  in  written  examination  anc3  who  by  reason  of 
active  service  in  the  'Army,  Navy  or  Marine  Corps'  are  unable 
to  complete  all  parts  of  examinations  may,  upon  discharge 
from  active  duty",  participate  in  the  remaining  portions  of 
the  examination.   This  situation  arises  when  we  are  adminis- 
tering Police  and  I'ire  Department  entrance  examinations  and 
a  participant  is  called  to  active  duty  after  passing  the 
written  tests  but  before  the  athletic  and  medical  tests  are 
held. 

"You  have  already  Interpreted  for  us  the  earlier  portions  of 
section  l53  which  refers  to  the  rishts  of  employees  and  el- 
igibles  called  to  active  duty  in  the  'armed  forces'.  You 
advise  us  that  the  term  'armed  forces'  as  used  in  these 
earlier  paragraphs  Includes  the  Coast  Guard, 

"The  eighth  paragraph  of  section  153  does  not  deal  with  the 
rights  of  employees  or  ellglbles  for  appointment  but  with  the 
rights  of  applicants  or  participants  in  examinations.   This 
paragraph  specifically  refers  to  duty  in  the  'Army,  Navy,  or 
Marine  Corps',  whereas  tlie  earlier  portions  d  eallng  with  the 
rights  of  employees  and  ellglbles  uses  the  broader  term 
'armed  forces ' , 

"We  now  have  the  case  of  a  participant  in  the  recent  examina- 
tion for  Fireman  who  passed  the  written  test  In  the  examination, 
and  prior  to  the  time  that  the  athletic  and  medical  tests  were 
administered  he  entered  into  active  duty  status  in  the  Coast 
Guard.   He  has  requested  permission  to  complete  the  medical 
and  athletic  tests  upon  his  release  from  active  duty  in  the 
Coast  Guard. 
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"Will  you  kindlfy  advise   us    if   in  your   opinion  this   applicant 
is   entitled   to    the   privilege   he   seeks    under   the   provisions 
of  the   eighth  paragraph  of   section  1^3 •" 

OPINION 

The  portion  of  section  l53»  about  T«hich  you  have  asked  my  ad- 
vice appeared  for  the  first  time  in  the  charter  as  of  June  9>  19i|l4., 
having  been  voted  on  successfully  by  the  electors  at  an  election 
held  on  May  l6,  I9I4I1..   Prior  to  the  enactment  of  this  paragraph  of 
section  l53  participants  in  Civil  Service  examinations,  who  were  un- 
able to  complete  the  examination,  apparently  had  no  rights  to  a  con- 
tinuance.  This  amendment  for  the  first  time  recognized  that  where  a 
participant  in  an  examination  could  not  complete  his  or  her  examina- 
tion because  of  active  service  in  the  Army,  Navy  or  Marine  Corps,  he 
or  she  was  given  the  opportunity  to  complete  the  examination  upon 
his  or  her  discharge  or  release  from  these  three  branches  of  the 
military  service.   The  section  as  applied  to  the  Army,  Navy  and 
Marine  Corps  requires  no  interpretation,  and  as  I  understand,  you 
have  been  uniformly  allowing  participants  who  are  unable  to  complete 
their  examination  because  of  active  service  in  these  three  branches 
the  benefits  provided  by  this  paragraph  of  section  l53« 

In  your  present  request  you  desire  to  know  whether  you  should 
accord  the  same  privileges  to  those  participants  who  because  of  en- 
trance into  the  Coast  Guard,  are  unable  to  complete  the  examination. 
I  have  already  advised  you  that  where  the  term  "armed  forces"  is 
used  in  section  l53  it  includes  the  Coast  Guard.   (See  City  Attorney 
opinion  No,  7i|.5).   In  the  instant  paragraph,  however,  the  broad  term 
"armed  forces"  is  not  used,  but  instead  the  specific  terms  "Army, 
Navy  and  Marine  Corps"  appear.   It  might  be  argued  that  at  the  time 
of  the  adoption  of  the  amendment  to  the  charter  the  term  "Navy"  in- 
cluded the  Coast  Guard  and  that  there  was  no  need  to  specifically 
refer  to  the  Coast  Guard,  since  it  was  at  that  time  an  integral  part 
of  the  Navy  and  responsible  through  its  chain  of  command  to  the  Sec- 
retary of  the  Navy.   However,  this  was  (when  Section  l53  was  adopt- 
ed) and  is  the  Identical  situation  where  the  Marine  Corps  is  con- 
cerned.  It  is  not  an  independent  command  but  is  a  part  of  the  Navy 
at  all  times,  and  in  I9I4I1.  was  responsible  to  the  Secretary  of  the 
Navy  in  the  same  manner  as  the  Coast  Guard,  yet  it  was  specifically 
named  in  the  amendment.   I  am  of  the  opinion  that  for  some  reason 
unknown  at  this  time,  the  drafters  of  the  amendment  and  the  electors 
at  the  polls  intended  that  only  those  persons  who  were  serving  with 
the  Army,  Navy  or  Marine  Corps  should  receive  these  additional  bene- 
fits.  This  conclusion  is  further  substantiated  by  the  fact  that 
this  is  the  only  place  in  the  section,  which  deals  almost  entirely 
with  ndlitary  leaves,  where  there  is  a  specific  reference  to  any 
branch  of  the  military  service. 
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In  Interpreting  a  statute,  certain  aids  have  grown  up  to  assist 
courts  and  administrative  boards  in  determining  legislative  intent. 
One  of  the  maxims  is  the  phrase  "expressio  unius  est  exclusio  al- 
turious",  which  translated  means  the  "expression  of  one  is  the  ex- 
clusion of  all  others".   Thus,  where  things  are  affirmatively  desig- 
nated, there  arises  an  inference  that  all  others  of  the  same  class 
are  intentionally  omitted.  Applying  this  maxim  to  that  portion  of 
section  l53  wherein  appears  the  expression  "Army,  Navy  or  Marine 
Corps",  I  conclude  that  only  those  persons  who  are  on  active  duty 
with  these  branches  qualify  for  these  benefits,   I  further  conclude 
that  it  also  was  the  intention  of  the  electorate  that  whenever  by 
executive  order,  the  Coast  Guard  loses  its  identity  as  a  separate 
service  and  becomes  a  part  of  the  Navy,  that  this  benefit  accrues 
to  the  members  thereof.   Today,  however,  the  Coast  Guard  is  under 
the  control  of  the  Secretary  of  Treasury  in  the  Treasury  Department 
entirely  independent  of  the  Navy,  and  accordingly,  I  advise"  you  that 
the  applicant  referred  to  in  your  request  is  not  entitled  to  the 
privilege  he  seeks  under  the  provisions  of  the  eighth  paragraph  of 
section  153  dealing  with  the  postponement  of  the  balance  of  his 
examination. 


Respectfully  submitted) 

DION  R.  HOLM 
City  Attorney 


TO:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

Attention:   Mr,  William  L,  Henderson 

Personnel  Director  and  Secretary 


BJ^tl/^-pB 


OPINION  NO.    790 
February   l8,    1951; 


SUBJECT:      K\Y   BUREAU   OP   DELI.;QUENT  REVENUE  Ui^ERT^KE 
COLLECTIONS   FORHEALTH   SE^.VICE   SYSTEi-I? 

Dear  Sir: 

You  have   requested  my   opinion  on  the    following  matter: 

REQUEST 

"May  we   ask  for   an   opinion  as   to  whether  or  not    under  the 
Cliarter   the   Bureau  of  Delinquent  Revenue   of  the   Tax  Col- 
lector's  Office   could  properly   undertake    to   follov7-up 
collections   for  the    Health  Service   System,    as  follows: 

"1»      Moneys   advanced  in  accident  cases   in  which  a 
settlement   is   later  made  by   a  third  party   or 
insurance    company  covering   the    Injury.      The 
Health  Service   Systeri  has   its    subrogation  clause 
requiring  repayment    of   moneys   advanced   in   such 
cases. 

"2.      Infrequent    cases   where   reimbursement   is   sought 
for  medical   expenses   paid  in  behalf   of   a  member 
before    notice   is    received   of  his    termination  of 
employment . 

"In  either   situation  every   effort  would   be   made  by  the   Health 
Service   System  to   make   a   collection  before   it   would  be 
referred." 

OPINION 

Ordinance   Wo,    9.0321   declares   that    "The    Bureau  of  Delinquent 
Revenue  Collection   shall    energetically   prosecute   the   collection  of 
all   claims    for  money    due    the    several  City    and  County   departments 
and  offices   v.'hen   said    claims    are   filed  with   said  bureau."     The 
Health  Service   System  is    a   department   of  the   City   and  County 
(Charter    U72.1;   City  Attorney's   Opinion  No.    529,   April   1?,    1952) 
and   it   is   therefore   my   opinion  that   the    Bureau  of  Delinquent   Rev- 
enue  Collection  can  properly   undertake    to  follow   up  collections 
for  the    Health  Service   System  in  the   instances   you  mention.      The 
Health  Service   System   is  required  to   be   self-supporting    (Charter 
§172,1,    subd.    6),    and  hence   any  expense   of   the    Bureau  in  following 
up  such   collections   can  be   charged  to  the   System  under  Charter   §77 
which  provides   that    "The   controller  shall   prescribe  the   method 
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to   be    used  in  making   payments   for    inter-departmental   servict 
Respectfully   submitted. 


DION  R.    HOLM 
City  Attorney 


TO:      Ifr.   Daniel   Mattrocce 

President,    Health  Service    Board 
61  Grove   Street,    Suite   305 
San  Francisco    2 


GEB/WPB 


OPINION  NO.  791 
February  l8,  19Sk 


SUBJECT:   REGlTLATION  AND  PROHIBITION  OF 

NIGHT  PARKING  ON  PUBLIC  STPEETS. 


Gentlemen: 

You  have  requested  my  opinion  as  follows: 

REQUEST 

"Attached  please  find  a  memorandum  prepared  by  Mr. 
Walter  C  Fox,  111  Sutter  Street,  advancing  proposals  for 
regulation  of  all-night  oarking  in  residential  districts. 
His  suggestions  are: 

"(1)  Imposition  of  a  tax  of  ^60  per  year  payable 
annually,  for  parking  in  the  public  streets 

between  2  and  5  o'clock  a.m.;  or 

"(2)  Prohibition  of  all-night  parking  on  any  street 
of  less  than  36-foot  roadway  v;idth  in  order  to 
insure  two-way  traffic  at  all  times  and  parti- 
cularly in  cases  of  emergency;  and 

"(3)  Prohibition  of  all-night  parking  in  front  of 
any  residence  of  v;hich  the  owner  of  the  car 
is  not  the  occupant. 

"Mr.  Fox's  proposal  was  submitted  for  comment  to  the 

Chief  of  Police,  v'ho  advises,  in  part:   ' at  one  time, 

it  was  a  violation  of  the  traffic  code  for  a  motorist  to 
park  his  or  her  automobile  for  a  period  of  time  longer  than 
two  hours  between  2  a.m.  and  6  a.m.   This  law  assisted  the 
police  and  fire  departments  in  their  respective  works.  How- 
ever, this  law  was  ruled  to  be  "unconstitutional"  by  a  judge 
of  the  local  municipal  court  and  as  a  result,  the  said  law 
not  only  was  repealed,  but  it  then  permitted  those  motorists 
who  formerly  parked  their  cars  in  private  or  public  garages, 
to  park  cars  on  the  public  streets.' 

"In  view  of  the  Chief's  statement,  I  will  appreciate 
your  favoring  me  with  your  opinion  as  to  the  legality  of 
legislation  such  as  is  suggested  by  Mr.  Fox." 

OPINION 

You  are  advised  as  fellows: 

(1)   The  City  and  County  of  Sen   Francisco  may  constitutionally 
levy  the  license  tax  for  revenue  suggested  in  your  letter.   The  con- 
stitution, and  not  the  charter,  is  the  source  of  the  city's  power  to 
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levy  taxes;  pursuant  to  the  constitutional  grant  irhicli  has  been 
acceptod  by  the  cityj  it  has  acquired  complete  control  over 
municipal  affairs,  including  the  power  to  levy  license  taxes  for 
revenue  purposes;  the  restrictions  on  the  exercise  of  that  power 
are  only  the  limitations  and  restrictions  appearing  in  the  consti- 
tution and  charter  itself. 

West  Coast  Advertising  Co.  v. 

San  Francisco,  Ik   Cal.  2d  516; 

35  Cal.  Lavr  Review,  2I4.5 . 

The  charter  does  not  contain  any  limitation  or  restriction 
upon  the  power  of  the  City  to  levy  license  taxes  for  revenue  pur- 
poses.  Section  2I4.  of  the  Charter  treating  of  "permits  and  inspec- 
tions" is  the  section  which  states  the  limitations  and  restrictions 
upon  the  power  to  issue  licenses.   The  pertinent  part  of  such  sec- 
tion reads  as  follows: 

"SECTION  214..   The  board  of  supervisors  shall  regulate, 
by  ordinance,  the  issuance  and  revocation  of  licenses  and 
permits  for  the  us_e  of,  obstruction  of  or  encroachment  on 
public  streets  and  places,  exclusive  of  the  granting  cf 
franchises  governed  by  other  provisions  of  this  charter; 
and  for  the  operation  of  businesses  or  privileges  which 
affect  the  health,  fire-prevention,  fire-fighting,  crime, 
policing,  welfare  or  zoning  conditions  of  or  in  the  city 
and  county,  and  f'>r  such  other  matters  as  the  board  of 
supervisors  may  deem  advisable. 

"Such  ordinance  shall  fix  the  fees  cr  licenses  to  be 
charged,  which  shall  not  be  less  than  the  cost  to  the  city 
and  county  of  regulation  and  inspection;   ...." 

It  may  be  further  noted  that  Section  538  (d)  of  the  Vehicle 
Code  of  the  State  of  California  provides,  in  part,  as  follows: 

"(d)   Local  authorities  may  by  ordinance  provide  for 
the  establishment  of  parking  meter  zones  and  cause  streets 
and  highways  to  be  marked  with  white  lines  designating 
parking  spaces  and  requiring  vehicles  to  park  within  such 
parking  spaces,  " 

(2)   The  Vehicle  Code,  Section  1+59.8,  enacted  in  1953s  reads 
as  follows: 

"Local  Parking  Regulations.   The  provisions  of  this  di- 
vision shall  not  prevent  local  authorities,  by  ordinance 
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or  resolution,  from  prohibiting  the  parking  or  standing 
of  vehicles  on  certain  streets  or  highways,  or  portions 
thereof,  at  all  or  certain  hours  of  the  day." 

It  is  constitutional,  therefore,  for  the  City  in  the  proper 
exercise  of  its  police  power  to  prohibit  parking  on  city  streets. 
The  prohibition  of  all-night  parking  on  a  narrow  roadway,  to  assure 
passage  of  emergency  vehicles,  must  be  said  to  be  a  proper  exercise 
of  the  City's  police  power. 

(3)   Prohibition  of  all-night  parking  on  city  streets  is  up- 
held en  two  grounds,  to-wit:   Said  prohibition  is  a  health  measure 
in  that  it  permits  of  adequate  cleaning  of  city  streets  and, 
second,  such  prohibition  is  a  proper  aid  to  the  Police  Department 
in  facilitating  the  recovery  of  stolen  automobiles  and  in  the 
general  protection  of  property. 

An  ordinance  which  would  permit  the  owners  of  abutting  pro- 
nerty  to  park  their  automobiles  all  night  in  the  city  streets  could 
not  be  justified  upon  the  aforesaid  grounds.   However,  it  is 
suggested  that  at  common  law  the  abutting  property  owner  was  recog- 
nized as  having  certain  rights  in  the  streets  over  and  above  those 
of  the  general  public.   It  would  therefore  seem  that  the  City 
would  be  well  vrithin  its  constitutional  right  to  issue  licenses  to 
abutting  property  owners  to  park  all  night  in  front  of  their  pro- 
perty.  (Decker  v.  Goddard,  251  N.Y.S.  kkO.) 

It  is  further  suggested  that,  by  proper  ordinance,  the  Board 
of  Supervisors  may  ordain  th:.t  all-night  parking  by  other  than 
the  abutting  property  owner  constitutes  an  obstruction  to  the  free 
use  of  property  by  said  abutting  property  owner  and  interferes  with 
the  comfortable  enjoyment  of  said  property  and  is,  therefore,  a 
nuisance.  The  abutting  property  owner  could  then  pursue  those 
remedies  allowed  for  nuisances. 

With  regard  to  your  advice  that  the  Chief  of  Police  was  of  the 
belief  that  a  judge  of  the  local  Municipal  Court  had  declared  the 
former  traffic  code  section  prohibiting  all-night  parking  to  be  un- 
constitutional, it  is  our  information  that  no  such  decision  has  ever 
been  handed  down  by  such  a  court;  and  it  is  further  our  advice  that 
the  ordinance  referred  to  was  repealed  by  the  Board  of  Supervisors 
during  World  War  II,  because,  as  a  practical  matter,  garage  facili- 
ties vjere  no  longer  sufficient  to  permit  owners  of  automobiles  to 
park  therein. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 
TO:   BOARD  OP  SUPERVISORS 

Attention:  Sl'PERVISOR  JOHT-I  J.  FERDON 
235  City  Hall,  San  Francisco  2 

djk/geb 


OPINION  NO.    792 
February   l8,    195ij- 

SUBJECT:      PARKING   LOT,    VALIDITY   OF   COITOEMNATION 
UM)ER   STATED  FACTS;    IS   SUCH  A   LOT  A 
PARKING   LOT  UNDER   STATE   LAVJ? 

Gentlemen: 

This  will  acknowledge  your  recent  request  for  opinions 
as  follows: 

REQUEST 

"This  letter  is  written  at  the  direction  of  Supervisor 
Marvin  E.  Lei;is,  who  has  observed  that  by  virtue  of  State  law 
the  City  and  Co\inty  may  not  acquire  for  public  parking  pur- 
poses an  existing  private  parking  facility,  without  increas- 
ing the  size  thereof. 

"In  this  connection.  Supervisor  Lewis  respectfully 
requests  your  answers  to  the  following  questions: 

"(1)  Can  the  City  condemn  a  private  parking  lot, 
not  for  the  pxorpose  of  putting  in  its  place 
another  parking  lot  but  merely  for  the  pur- 
pose of  transplanting  to  said  lot  those  _ 
parking  meters  located  at  the  curbs,  adjoin- 
ing the  public  streets,  and  station  therein 
a  policeman  instead  of  a  garage  attendant? 

"(2)  V/ould  a  facility  as  suggested  in  (1)  above 

be  considered  a  parking  lot  within  the  mean- 
ing of  the  State  law?" 

OPINION 

For  convenience  of  consideration  I  have  reversed  the 
order  of  the  two  questions  and  have  rearranged  their  composition 
without  having  changed  the  substance  thereof.  As  reframed,  the 
questions  follow: 

1.  Would  a  public  off-street  parking  lot  owned  by 
the  City  and  Co\inty  of  San  Francisco  and  con- 
taining a  parking  meter  at  each  stall  therein, 
the  meter  regulation  being  enforced  by  a  San 
Francisco  policeman,  fall  within  the  definition 
of  a  "parking  lot"  under  State  law? 

2.  Can  the  City  and  County  acquire  a  private 
parking  lot  by  condemnation  for  the  purpose 
of  operating  the  same  as  a  public  parking 
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lot  using  parking  meters  policed  and  enforced 
by  a  San  Francisco  policeman: 

(a)  under  State  law,  or 

(b)  \inder  local  law? 

Opinion  In  response  to  question  No.  1 

My  legal  research  has  determined  that  a  "parking  lot" 
is  defined  as  such  by  reason  of  its  piirpose  rather  than  by  its 
method  of  operation. 

A  parking  lot  is  a  place  for  the  parking  of 
motor  vehicles.  S  5c  H  Code,  ^31502  and  §35106. 

Judicial  definitions  of  the  term  "parking  lot"  and 
some  of  its  synonyms  follow: 

" ' Parking'  means  more  than  a  momentary  or 
temporary  stopping,  and  has  an  element  of  a  purpose 
unconnected  with  the  automobile  itself  and  an  intent 
to  leave  it  there  in  a  supposedly  safe  place  while 
engaged  in  other  business  or  pleas\are.  American  Co. 
of  Arkansas  v.  Baker,  60  S.l;.2d  572,  I87  Ark.  1^.92. 

"...  the  term  'parking  lots'  refers  to  business 
carried  on  for  the  accommodation  of  public  in  pro- 
viding parking  and  specialized  service  facilities 
for  automobiles  for  short  periods  of  time  in  an 
open  air  location  and  was  not  analogous  to  general 
warehouse  storage  business.   Laws  1937,  P«  ll'+9, 
§5(c).  Bedford  v.  Johnson,  78  P. 2d  373,  377, 
102  Colo.  203. 

"...  'parking  place,'  which  in  common  imderstand- 
ing  implies  a  place  where  cars  may  be  left  parked 
or  standing  and  removed  by  the  owner  at  pleasure, 
....  Ex  parte  Mobile  Light  je  R.  Co.,  Thompson 
V.  Mobili~Light  Jc  R.  Co.,  101  So.  177,  17^,  211  Ala. 
52^7"liirA.L.R.  921." 

31  Vlords  &  Phrases  (Perm.  Ed.)  96,  97  5c  98. 

As  a  consequence  of  the  aforesaid  legislative  and  judi- 
cial definitions  of  the  term  "parking  lot"  it  is  my  opinion  that 
the  type  of  parking  lot  described  in  this  question  is  a  parking 
lot  as  intended  by  State  law. 


OPINION  NO.    792 
February  l8,    1954 
Page  3. 

Opinion   in  response   to  Q,uestlon  No*    2 

Inasmuch  as   I  have    stated  hereinabove   that   the  use   of 
f   "'■'ing  meters  for   the   operation  of   a  parking   lot   is  an  operational 
method   (usable,    if   desired,    in  lieu  of   lot   attendants,    or    self  park- 
ing or   dropping  a   coin  in  a  box)    the   only  remaining  portion  of  this 
second  question  to  be   considered   is  whether   the  City  and  County  can 
acquire   a  private   parking   lot  by  condemnation  for   the  purpose   of 
operating   same  as   a  public   parking  lot,   under  State   law  or  under 
local  law. 

This  precise   question   is   one    of   the   issues    submitted 
to  the  Appellate  <^ourt   of  California   in  the  pending   suit   entitled 
"City  and  County  of  San  Francisco  v,   Harry  D»   Ross  as  Controller," 
No.    1  Civil   16105,    and  now  awaits   the    consideration  and  decision 
of  the  Court,     The   argument   of  the  City  and  Covinty  as  contained  in 
its  Points  and  Authorities   in   support   of   its  Petition  for  a  VJrit 
of  Mandate,    in  respect  to   this   issue   is  quoted  as  follows; 

"III. 

"PRIVATE  PROPERTY  PRESENTLY  BEING  USED  AS  AN  OFF-STREET 
PARKING  LOT  MY  BE  ACQUIRED  BY  PETITIONER  FOR  USE 
AS  A  PUBLIC  OFF-STREET  R-RKING  FACILITY  AND  PUBLIC 
FUi\IDS  MAY  BE  USED  FOR  SUCH  ACQ,UISITION  AND  EMINENT 
DOM  IN  MY  BE  EXERCISED  THEREFOR  EVEN  THOUGH  PETI- 
TIONER INTENDS  TO  LE/^.SE  THE  PROPERTY  FOR  OPIKATION 
THEREOF  TO  A  PRIVATE  PARTY. 

"It  has  been  well  established  in  the  aforesaid  deci- 
sions and  legislation  that  a  municipality  may  acquire  private 
property  for  use  as  a  public  off-street  parking  facility,  that 
such  objective  is  a  public  purpose  for  which  public  funds  may 
be  expended  and  the  power  of  eminent  domain  be  exercised  and 
that  the  operation  of  the  facility  may  be  by  a  lessee.  The 
fact  that  such  private  property  is  being  used  presently  as  an 
off-street  parking  lot  does  not  change  the  rule. 

"A  municipality  may  be  authorized  to  take  the  property^ 
of  a  private  corporation  acquired  by  condemnation  or  otherwise 
and  devoted  to  a  public  use,  to  be  used  for  the  same  purpose 
in  the  same  manner.   (McQ,uillin  on  Municipal  Corporations,  3rd 
Edition,  Section  32,69,  page  i|.05,  citing  In  re  Brooklyn, 
38  N.E.  983,  Brady  v.  Atlantic  City,  32  A.  271  and  State 
Superior  Court.  183  Pacific  2d  a02.) 

"In  the  case  of 

Broadhead   v.   City  and  County   of  Denver, 
21^7  Pac .    2d   lij.0    (1952), 
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the  Court  said: 


"'Another  objection  raised  against  the  ordinance 
is  that  Denver  may  not  legally  acquire  land 
already  devoted  to  off-street  parking,  '-e  see 
no  legal  bar  to  this  procedure.   In  Public  Service 
Co.  V.  City  of  Loveland>  79  Colo.  ai'B,  2i|5  Pac.  1+93 > 
we  approve  condemnation  by  a  city  of  properties, 
of  a  utilitj-r  company  furnishing  water  or  light  and 
power,  vjhere  the  city  was  acquiring  the  property 
with  the  intention  of  furnishing  the  same  service. 
From  an  economic  standpoint  it  xvould  appear  more 
advantageous  to  acquire  property  vjith  no  improve- 
ments located  on  it;  there  being  then  merely  the 
value  of  the  laxid  for  which  the  vendor  can  ask 
compensation.  Furthermore,  the  stipulation  signed 
by  the  litigants  includes  the  following  paragraphs 

"'"(e)   The  city  officials  also  propose  at  some 
future  time  to  erect  structures  on  part  of  the 
property  so  acquired  by  the  city  and  now  used  as 
open  off-street  parking  lots,  and  thereby  increase 
the  capacity  of  said  off-street  parking  facilities."' 

"In  the  case  of  McSorley  v.  Fitzgerald,  59  A.  2d  11+2, 
the  Covirt  in  considering  the  question  of  whether  establishment 
of  public  off-street  parking  facilities  by  a  municipality  was 
a  public  use,  said  at  page  ll+S? 

"'Studies  made  by  the  Pittsburgh  Regional  Plan- 
ning Association  and  the  Allegheny  Conference  on 
Community  Development  revealed  that  parking  facili- 
ties in  that  city  are  grossly  inadequate  and  that 
private  enterprise  has  not  been  able  to  solve  the 
problem  because  private  parking  lots  are  frequently 
temporary  in  nature  and  located  without  much  regard 
for  actual  parking  requirements,  vacant  land  being 
utilized  for  parking  piirposes  in  more  or  less  hap- 
hazard fashion  merely  for  the  p\arpose  of  earning 
taxes  on  the  land  pending  profitable  disposition  of 
it  for  construction  purposes.   Under  such  circujn- 
stances,  as  was  said  in  Belovsky  v.  Red ev-ilopment 
Authority  of  Philadelphia,  337  Pa.  329,  339,  5''4-   A. 2d, 
277,  282,  172  ^,.L.R.  953*  "public  aid  must  accompany 
private  initiative  if  the  desired  results  are  to  be 
obtained,"   The  widespread  need  of  legislation  to 
fvirnish  such  aid  can  be  gleaned  from  the  fact  that 
in  19ij.6  alone  65  cities  opened  new  parking  lots,  and, 
by  19l|5»  22  states  and  the  District  of  Columbia  had 
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enacted  laws  in  some  form  dealing  with  parking 
facilities, 

"'Those  attacking  the  constitutionality  of  such 
a  law  as  that  which  is  here  under  consideration 
obviously  labor  under  the  mistaken  notion  that  its 
purpose  is  merely  to  cater  to  the  convenience  of 
the  owners  and  operators  of  motor  vehicles;  on 
the  contrary  its  effect  may  be  to  interfere  with  the 
perhaps  ^I'QS^ter  convenience  of  parking  on  the  public 
streets;  its  real  purpose  is  to  promote  the  larger 
and  more  general  good  of  the  community  by  freeing 
the  streets  of  the  impediments  and  perils  arising 
from  dangerous  and  often  intolerable  conditions  of 
traffic  congestion.  And  since  the  Act  is  concerned 
vrith  the  regulation  of  the  transportation  of  persons 
and  property  along  the  highways  of  the  municipality, 
and  since  the  evils  it  seeks  to  remedy  vitally  affect 
conditions  for  the  transaction  of  business,  the 
prevention  of  accidents,  the  effective  operations  of 
fire  and  police  forces,  and,  in  general,  the  enjoy- 
ment of  many  phases  of  city  life  and  activities,  its 
justification  stems  directly  from  the  exercise  of 
the  police  power,  which  is  the  supreme  power  of 
government.  The  right  of  eminent  domain  which  it 
gives  to  the  Authority  must  be  viewed,  therefore, 
not  as  though  it  vrere  an  independent  and  unrelated 
grant  of  such  a  right,  but  with  regard  to  the  major 
and  primary  object  of  the  legislation,  which  is  to 
facilitate  and  make  safe  the  use  of  the  highways,'" 

"In  the  case  of 

State  V,  Superior  Court,  supra, 

the  Court  held  that  a  municipality  may  be  given  the  right  by 
its  legislature  to  condemn  and  take  property  of  a  privately 
owned  public  utility  corporation  already  devoted  to  the  same 
public  use  on  the  ground  that  such  use  would  be  a  higher  public 
use  than  that  to  which  they  were  put  by  the  company. 

"In  the  case  of 

In  re  City  of  Brooklyn,  supra, 

the  Court  said: 

"'The  appellant's  other  point  as  to  the  uncon- 
stitutionality of  the  act  is  that  it  authorized  the 
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condemnation  of  property  which  is  already  devoted 
to  a  public  use,  without  designating  any  different 
or  larger  public  use  to  which  it  is  to  be  applied, 
lie  do  not  think  that  there  is  force  in  this  objection. 
V/hile  the  pvirpose  of  the  waterworks  company  was  public 
in  its  nature,  it  cannot  be  said  to  be  strictly  identi- 
cal with  the  mimicipal  purpose,  A  mxinicipal  corporation 
is  a  public  and  governmental  agency.   It  holds  property 
for  the  general  benefit,  with  a  larger  scope  of  use, 
VJhen  acquired  by  the  municipality  of  the  city  of  Brook- 
lyn, the  appellant' s  property  would  become  a  part  of 
a  general  system,  under  a  single  management,  and  con- 
ducted essentially  as  a  public  work.   If  in  order  the 
better  to  subserve  the  public  use,  the  appropriation 
of  private  property  is  necessary,  even  though  it  be 
already  devoted  to  a  similar  use,  the  right  to  make  it 
is  incident  to  the  legislative  power,  and  it  is 
necessary  for  the  general  good  that  the  right  be  con- 
ceded. All  property  within  the  state  is  subject  to 
the  right  of  the  legislatiore  to  appropriate  it  for  a 
necessary  and  reasonable  public  use,  upon  a  just 
compensation  being  provided  to  be  made  therefor,  and 
there  can  be  no  distinction  in  favor  of  corporations 
whose  franchises  and  operations  impart  to  them  a  quasi 
public  character.  \'le   think  it  very  apparent  that  the 
public  use  to  which  the  appellant's  property  is  to  be 
devoted  by  the  provisions  of  the  act  does  differ, 
and  that  it  is  of  a  higher  and  wider  scope.' 

"In  the  case  of 

Lone  Star  Gas  Co.  v.  City  of  Port  V/orth, 
95  S.y.  2d  799,  at  page  ttOfa, 

the  Court  said: 

"'There  are  other  questions  raised,  but  as  we 
have  sxiff iclently  shown  that  the  trial  court  erred 
in  sustaining  a  general  demxarrer,  it  is  not  neces- 
sary to  discuss  them  here.  VJe  remark,  however, 
that  it  seems  to  be  well  settled  that  the  Legisla-^ 
ture  may  authorize  a  mimicipality  to  take  an  existing 
plant  of  a  public  utility  in  order  that  same  may  be 
owned  and  operated  by  the  public  itself  rather  than  by 
a  private  corporation.  Nichols  on  Eminent  Domain, 
vol.  2,  pp.  978  and  979.' 

"The  legislature  of  the  State  of  California  in  enacting 
the  Parking  Law  of  191+9,  supra,  took  into  consideration  the 
fact  that  studies  of  public  parking  demand  might  require  the 
taking  by  a  city  of  existing  private  parking  facilities  in 
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necessary  areas  in  order  to  alleviate  or  eliminate  traffic 
congestion,  and  to  that  end  the  legislature  enacted  Section 
32951  of  said  Law  (S&H  Code)  which  is  quoted  as  follows: 

"'Property  being  used  as  a  facility  for  the  park- 
ing or  storing  of  motor  vehicles  shall  not  be  acquired 
by  an  authority,  unless  the  project  to  be  f\irnished  or 
constructed  V'lhich  necessitates  the  acquisition  of  the 
existing  facility  vjhen  completed  will  provide  a  park- 
ing capacity  at  least  three  times  the  parking  capacity 
provided  by  the  existing  facility.   If  this  section  Is 
held  invalid,  no  existing  parking  facility  may  be  ac- 
quired by  an  authority.' 

"The  Court' s  attention  is  respectfully  called  to  the  inten- 
tion of  petitioner  to  provide  accommodations  for  not  less  than 
900  automobiles  at  said  site,  which  number  is  four  times  the 
existing  capacity  (225)  ot   the  involved  private  parking  facil- 
ity.  Section  32951  apparently  is  intended  by  the  legislature 
to  be  a  limitation  of  the  power  given  to  parking  authorities 
under  Section  32802,  S.S:  H.Code,  to  acquire  property  by  the  ex- 
ercise of  the  power  of  eminent  domain  and  does  not  limit  the 
power  of  a  municipality  to  exercise  the  right  of  eminent  domain 
under  Section  I238.I  of  the  Code  of  Civil  Procedure. 

'*It  is  submitted  respectfully  to  the  Coxort  that  the  fore- 
going judicial  precedents  and  legislative  authorities  uphold 
petitioner' s  intention  to  acquire  said  private  off-street  park- 
ing lot  for  use  as  a  public  off-street  parking  facility  even 
though  petitioner  intends  to  lease  the  property  for  operation 
thereof  to  a  private  party,  and  that  such  use  is  public  and  one 
for  vjhich  public  fvmds  may  be  used  and  eminent  domain  be  ex- 
ercised," 

In  summary  it  is  my  opinion  that  the  described  property 
would  consist  of  an  off-street  parking  lot  within  the  meaning  of  the 
State  law  and  that  the  City  and  County  may  condemn  an  existing  private 
parking  lot  for  off-street  parking  under  the  provisions  of  Section 
1238.1  of  the  Code  of  Civil  Procedure. 

This  viewpoint  is  the  same  as  I  have  virged  before  the  Dis- 
trict Court  of  Appeal  in  the  aforesaid  case  and  which  is  now  awaiting 
the  consideration  and  decision  of  the  Court.   Hence,  this  opinion  is 
currently  expressed  subject  to  such  ultimate  decision  as  may  be  ren- 
dered by  the  Appellate  Court. 

Respectfully  submitted, 

DION  R.  HOLM 
JEB/NSW  City  Attorney 

To:  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Attn.  John  R.  McGrath 

ClflrVr    nf    -t-Vic    Pr\QTirl 
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SUBJECT:  PO^ER  OP  RETIREMENT  BOARD  TO  DETERMINE 
VfHETHER  MEMBERS  OP  SYSTEM  ARE  DEAD  FOR 
PURPOSE   OP  PAYING  RETIREMENT   BENIDPITS . 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  opinion 
as  follows: 

R  E  C  U  E  S  T 

"My  office  has  been  informed  two  employees  of  the 
Municipal  Railway,  Terry  Trent  Thompson  and  Antonio  R. 
Alonzo  drowned  as  the  result  of  an  accident  occurring 
in  the  Golden  Gate  on  December  3»  1953-  Their  bodies, 
I  am  told,  have  not  been  recovered. 

"Please  advise  me  whether  the  Retirement  System  has 
the  power  to  determine  whether  or  not  the  above  parties 
are  dead,  for  purposes  of  payment  of  the  death  benefit 
under  the  Retirement  System  to  their  named  beneficiaries." 

OPINION 

Prom  the  supplementary  data  given  me,  it  appears  that  on 
December  3,  1953»  three  men,  Terry  Trent  Thompson,  Antonio  R.  Alonzo 
and  William  R.  Jones,  went  pleasure-fishing  in  the  Sea  Cliff  area  of 
the  Golden  Gate  entrance  to  San  Francisco  Bay,  and  their  rowboat 
capsized  due  to  a  heavy  tide  when  it  was  hit  by  a  five-foot  wave. 
Their  efforts  to  right  the  rowboat  were  fruitless  and  in  the  confusion 
that  followed,  Mr,  Jones  became  separated  from  the  other  men  and,  with 
the  help  of  a  two-gallon  gasoline  can,  he  floated  to  Phelan  Beach, 
while  the  other  two  men  (Thompson  and  Alonzo)  have  never  been  seen  or 
heard  from  since. 

The  above  data  was  supplied  by  Mr,  Jones,  the  survivor,  who 
also  has  asserted  that  Mr.  Thompson  was  not  able  to  swim  at  all,  and 
Mr.  Alonzo  was  considered  a  poor  swimmer.   The  only  life  saving  equip- 
ment in  this  boat  was  a  collapsible  life  jacket  worn  by  Mr,  Thompson, 
which  he  was  not  able  to  inflate  when  the  boat  capsized. 

The  United  States  Coast  Guard  made  search  for  the  missing 
men  by  Coast  Guard  boats  and  by  two  United  States  Army  helicopters, 
but  the  missing  men  were  never  found,  and  have  not  been  seen  or  heard 
from  since. 

The  burden  of  proof  lies  upon  the  party  who  asserts  death, 
where  the  issue  is  upon  the  life  or  death  of  a  person. 
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It  was  claimed  by  his  widow  that  the  death  occurred 
on  November  2,  1915  and  the  proof  consisted  wholly  of 
circumstantial  evidence. 

It  was  held  that  a  finding  of  the  fact  of  death 
while  bathing  in  the  ocean  (and  before  the  expiration 
of  the  seven-year  period)  was  justified  as  the  man  was 
respected  in  his  community,  fond  of  and  devoted  to  his 
family,  living  in  comfortable  financial  circumstances, 
and  had  no  known  reason  to  induce  him  to  leave  his  family, 

VJhile  the  above  stated  facts  in  the  Lesser  case  showed  the 
probability  of  death,  of  course,  were  the  person  at  the  time  he  was 
last  seen  a  fugitive  from  justice,  or  from  other  causes  where  it 
would  be  improbable  that  he  would  be  heard  from  even  though  alive, 
then  no  inference  of  death  would  be  dravm.   Thus,  each  case  must  be 
weighed  on  Its  own  merits. 

My  attention  has  been  called  to  a  somewhat  comparable  situ- 
ation which  came  before  the  Retirement  Board  during  the  months  of 
April  and  May,  1933 »  wherein  one  Thomas  M,  Mulkeen,  motorman  of  the 
Municipal  Railway,  had  disappeared  while  swimming  in  San  Francisco 
Bay  about  200  yards  off  Angel  Island,  and  the  body  had  never  been 
recovered.   The  Retirement  Board  took  testimony  and  considered  affi- 
davits, as  submitted  in  this  matter,  and  then  finally  concluded  that 
Mr.  Mulkeen  met  his  death  while  svrlmming  in  San  Francisco  Bay,  and 
ordered  the  payment  of  the  death  benefit  to  the  beneficiary  thereof. 
Apparently  this  action  was  taken  under  the  general  authority  of  the 
Retirement  Board  to  manage  the  Retirement  System, 

It  will  be  noted  this  section  159  of  the  charter  provides, 
in  part,  as  follows: 

"The  retirement  system  shall  be  managed  by  a  retire- 
ment board,  which  is  hereby  created  T  ,  7  "' 

(Emphasis  added . ) 

"The  word  'manage'  is  defined  to  mean  to  direct, 
control,  govern,  administer,  or  oversee;  and  the  words 
'manage'  and  'control'  were  held  to  be  synonymous. 

Youngworth  v,  Jewell, 
15  Nev,  kS,    i+8; 

Ure  V,  Ure,  56  N.  E.  108?, 
185  111.  216." 

See   also:      Vol,    26,    "Words   'i  Phrases",    page   26i|. 
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City  of  Newburgh  v.  Dickey, 
150  N.Y.S.  175,  177 

The  Newburgh  city  charter  vested  in  the  council 
the  legislative  power  of  the  city,  and  declared  that 
the  council  should  have  the  management  and  control  of 
the  finances  of  the  city,  and  should  have  the  power  to 
do  all  acts  necessary  to  carry  into  effect  any  general 
power  and  necessary  for  the  good  government,  order,  and 
protection  of  persons  and  property.   It  was  held  that 
it  impliedly  conferred  on  the  council  the  power  to  des- 
ignate a  depositary  of  public  funds,  for  the  word  ''finances" 
meant  monetary  affairs,  pecuniary  resources,  funds  on 
hand  or  coming  in,  revenue,  income,  funds  in  a  treasury 
or  accruing  to  it,  and  the  word  "manage"  being  somewhat 
synonymous  to  the  word  ""control,"  meant  to  direct,  con- 
trol, govern,  administer,  or  oversee. 

In  view  of  the  above  provision  of  section  159  of  the 
charter,  as  well  as  the  administrative  construction  thereof  as  placed 
upon  it  by  the  Retirement  Board,  you  are  advised  that  the  Retirement 
Board  has  the  power  to  deterx^aine,  after  weighing  all  facts  and  cir- 
cumstances, whether  Terry  Trent  Thompson  and  Antonio  R.  Alonzo  are 
dead,  for  the  purpose  of  paying  the  death  benefit  under  the  Retire- 
ment System  to  the  named  beneficiaries  thereof,  but  should  exercise 
this  power  carefully  and  in  the  light  of  the  general  principles  of 
law  as  hereinbefore  outlined. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

TO:  Mr.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2 

cc:   Retirement  Board 

t|60  McAllister  Street 
San  Francisco  2 
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Mr»  George  Christopher 
President  of  the  Board 
Board  of  Supervisors 
City  Hall 
San  Francisco  2 

Dear  Mr,  Christopher: 

I  am  obliged  to  advise  you  in  response  to  your  February  15,  19514- 

letter  that  the  two  proposals  outlined  in  your  letter  may  not  be 

legally  submitted  to  the  voters  as  proper  subjects  for  declara- 
tion of  policy. 

Charter  Section  179,  insofar  as  it  relates  to  declarations  of 
policy,  reads  as  follows: 

"Any  declaration  of  policy  may  be  submitted  to  the 
electors  in  the  manner  provided  for  the  submission 
of  ordinances;  and  when  approved  by  a  majority  of 
the  qualified  electors  voting  on  said  declsiration, 
it  shall  thereupon  be  the  duty  of  the  board  of  super- 
visors to  enact  an  ordinance  or  ordinances  to  carry 
such  policies  or  principles  into  effect,  subject  to 
the  referendum  provisions  of  this  chai^ter," 

An  Indispensable  requisite  under  the  foregoing  Charter  language 
to  a  proper  subject  for  a  declaration  of  policy  by  the  voters  is 
that  it  be  one  that  can  be  carried  into  effect  by  an  ordinance  of 
the  Board  of  Supervisors  following  its  adoption  by  the  voters . 
Consequently,  ray  predecessor,  Mr.  John  J,  0 'Toole,  and  I  have 
been  obliged  on  several  occasions  in  the  past  to  advise  your 
honorable  Board  that  proposals  under  consideration  could  not 
be  legally  submitted  to  the  voters  for  declarations  of  policy 
as  they  could  not  be  put  into  eff«='ct  by  ordinance, 

Thus,  on  August  6,  1911-7,  in  opinion  Ho,  3992  Mr.  0»Toole  advised 
the  Board  that  the  following  proposal  could  not  be  submitted 
to  the  voters  as  a  declaration  of  policy  because  of  the  lack  of 
power  in  the  Board  of  Supervisors  to  effectuate  such  policy  by 
ordinance: 
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"Shall  the  Departments  under  the  jurisdiction  of 
the  City  and  County  o£   San  Francisco,  the  Public 
Utilities  Co-Traission  and  the  San  Francisco  Unified 
School  District,  dispose  of  all  properties  not  now 
being  used  or  intended  for  use  for  public  purposes." 

For  the  same  legal  reason  I  advised  the  Board  on  March  28,  1950, 
in  opinion  Ho.  Hj-S,  that  a  proposal  for  a  declaration  of  policy 
on  the  location  of  a  Transbay  Bridge  was  not  legally  appropriate 
for  subiaission  for  a  declaration  of  policy  and  again  on  April  17 » 
1952  in  opinion  No.  528  I  advised  thac  a  proposal  for  declaration 
of  policy  on  the  rehabilitation  of  the  Palace  of  Pine  Arts  could 
not  be  legally  submitted  to  the  voters. 

With  specific  reference  to  jroposals  for  declarations  of  policy  on 
municipal  railway  affairs,  I4r.  0 'Toole  advised  the  Board  on  August 
12,  195-8,  in  opinion  No.  kUk.  >   ttia*  the  following  proposals  could 
not  be  submitted  to  the  voters  for  declarations  of  policy  as  the 
Board  was  without  power  to  put  such  proposals  into  effect  by 
ordinance: 

"1.  Shall  Municipal  Railway  fares  be  increased  to 
such  an  amount  as  will  yield  a  sum  sufficient  to 
meet  all  of  its  oblisations? 

"2,   Shall  the  Municipal  Railway's  operations  be 
subsidized  from  tax  funds  if  necessary  to  meet  all 
of  its  obligations? 

"3.   If  a  raise  in  rare  or  subsidy  from  tax  funds 
be  necessary  to  operate  the  Municipal  i.ailway,  do 
you  favor  sale  or  lease  of  the  Municipal  Railway 
properties?" 

Similarly  the  Board  was  advised  by  Mr.  0 'Toole  in  a  prior  opinion 
dated  April  ii,  1914-6,  No.  3777,  that  several  proposals  by  the  Board 
for  the  modernization,  financing,  change  in  fare  structure  and 
change  in  management  of  the  municipal  railway  could  not  be  sub- 
mitted to  the  people  by  the  Board  under  any  of  the  provisions  of 
Section  179  of  the  Charter  relating  to  such  submission. 

In  these  opinions  Mr.  0 'Toole  pointed  out  that  under  Section  121 
of  the  Charter  the  Public  Utilities  Commission  was  vested  with 
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complete  control  and  management  o£   the  Municipal  Railway  and 
the  Board  of  Supervisors  were  wi-chout  power  to  enact  an  ordi- 
nance carrying  any  of  the  proposals  into  effect.  So  here  the 
proposals  outlined  in  your  letter  would  be  acts  of  management 
of  the  Public  Utilities  Commission  within  their  exclusive 
power  bo  effectuate  within  available  funds  under  Section  121 
of  the  Charter,  and  the  Board  would  be  without  power  to  carry 
the  mandate  of  the  electors  into  effect  by  ordinance  if  they 
were  adopted.  They  therefore  may  not  legally  be  submitted 
to  the  voters  as  a  declaration  of  policy. 

With  reference  to  the  question  raised  in  your-  letter  as  to  a 
declaration  of  policy  constituting  a  directive  to  the  Public 
Utilities  Commission,  you  are  advised  that  a  declaration  of 
policy  tinder  the  language  of  Section  179  of  the  Charter  con- 
stitutes a  directive  to  the  Board  of  Supervisors  only  and  could 
not  legally  constitute  a  directive  to  the  Commission  or  have 
the  effect  of  abrogating  or  amending  any  of  the  powers  of  the 
Coittnission  vested  in  it  by  the  Charter. 

In  my  opinion  the  only  method  by  which  the  two  proposals  out- 
lined in  your  letter  could  become  a  directive  or  mandate  upon 
the  Public  Utilities  Commission  lould  be  by  charter  amendment. 

For  the  foregoing  reasons  I  have  not  prepared  the  legislation 
requested  by  you. 


Yours  truly. 


DION  R.  HOLM 
City  Attorney 
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SUBJECT:   SUTRO  HEIGHTS  PARK  AS  SITE  FOR 
EXHIBIT  AND  EXPOSITION  HALL 


Gentlemen: 

I  am  in  receipt   of   your   request   for  opinion  as   follows: 

REQUEST 

"The  Recreation  and  Park  Commission  is  considering  a 
portion  of  Sutro  Heights  as  a  possible  site  for  the 
erection  of  an  Exhibit  and  Exposition  Hall.   This  build- 
ing was  originally  planned  for  Golden  Gate  Park,  but  Sutro 
Heights  has  been  proposed  as  an  alternate  site  offering 
many  natural  advantages  for  an  exposition  or  exhibit  type 
building. 

'     "The  building  if  undertaken  would  be  constructed  from  funds 
allocated  to  the  San  Francisco  County  Pair  under  Section  92 
of  the  Agriculture  Code  and  Section  19626  of  the  Business 
and  Profession  Code. 

"In  consideration  of  a  portion  of  Sutro  Heights  as  the 
building  site,  the  Commission  would  appreciate  an  opinion 
from  you  on  the  following: 

"(1)  Park  records  show  that  a  condition  of  the  deed  of 

gift  of  the  Sutro  Heights  property  was  that  'it  shall 
forever  be  held  and  maintained  as  a  free  public 
resort  or  park  under  the  name  Sutro  Heights.' 

"Is  there  any  deed  or  condition  of  the  Sutro  Will 
or  other  restriction  which  would  prevent  the 
erection  or  use  of  the  building  in  Sutro  Heights 
for  fair  purposes? 

"(2)  It  is  intended  that  the  building  be  used  to  its  fullest 
extent  as  a  County  Exhibit  and  Fair  building  serving 
the  purpose  of  displaying,  exhibiting  and  advertising 
the  services,  products  and  other  resources  which  San 
Francisco  County  contributes  to  the  commerce,  industry 
and  wealth  of  California,  as  well  as  the  staging  of  hor- 
ticultural and  flower  shows  and  exhibits  of  domestic 
arts. 

Are  there  any  Charter  provisions  which  vould  limit  or 
prohibit  the  use  or  restrict  these  uses  of  the  building 
because  of  its  location  in  a  public  park  property? 

"(3)  As  a  means  of  defraying  the  maintenance  cost  and  other 
expenses  of  County  Pair  structures,  it  is  the  general 
practice  to  charge  admission  to  the  building. 

Is  there  any  condition  affecting  the  Sutro  property 
which  would  prevent  such  an  admission  charge  being 
imposed? 
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(i4.)   On  June  29,  1950,  the  Board  of  Supervisors  by  Ordinance 

6128  vested  in  this  Commission  the  power  to  plan  and  con- 
struct an  exhibit  building  in  Golden  Gate  Park  giving  the 
Commission  complete  and  exclusive  control  of  the  construc- 
tion and  management  and  direction  of  said  building. 

If  the  Commission  wishes  to  change  the  location  of  the  ex- 
hibit building  to  Sutro  Heights,  what  necessary  legislative 
acta  must  be  taken  by  this  Commission  and  the  Board  of 
Supervisors  to  make  such  change  of  location  legal  and 
proper? 


,9" 


OPINION 

The  property  knoT^oi  as  "Sutro  Heights"  was  donated  to  the  City 
and  County  of  San  Francisco  by  George  W.  Merritt  and  his  wife,  Emma 
L.  Merritt,  in  1920.    Emma  L.  Merritt  was  the  daughter  of  Adolph 
Sutro,  and  "Sutro  Heights"  was  part  of  the  property  distributed  to 
Mr.  Sutro ' s  children  upon  his  death. 

Question  No.  1.   The  pertinent  provisions  of  the  deed  conveying 
the  property  to  the  City  and  County  of  San  Francisco  provided  that 
"by  way  of  gift  (and  the  fulfillment  of  Adolph  Sutro 's  intention  to 
give  the  City  "Sutro  Heights''),"  Mr.  and  Mrs.  Merritt  did  convey  to 
the  City  and  County  of  San  Francisco  the  property  known  as  "Sutro 
Heights." 

In  addition,  the  deed  provided: 

"This  deed  is  made  on  condition  that  the  property  above  con- 
veyed /Sutro  Height_s7  shall  be  forever  held  and  maintained  as  a 
free  public  resort  or  park  under  the  name  of  'Sutro  Heights^' 
with  the  \inderstanding  that  the  parties  of  the  first  part  /Mr. 
and  Mrs.  Merritt/  shall  have  the  privilege  of  living  there  for 
the  remaining  portion  of  their  lives, .. "(Underlining  added.) 

Obviously,  the  grant  of  Sutro  Heights  to  the  City  and  County  of 
Sen  Francisco  imposes  two  pertinent  conditions  on  its  use:   (1)  That 
the  premises  will  be  hold  and  maintained  forever  as  a  "free  public 
resort  or  park";   and  (2)  That  it  will  be  so  maintained  under  the 
name  of  "Sutro  Heights."   There  is  no  indication  that  any  change  of 
name  is  contemplated;  therefore,  the  only  problem  presented  by  your 
request  is  whether  the  erection  of  the  proposed  fair  building,  to 
which  admission  will  be  charged,  will  conflict  with  the  condition 
that  the  property  conveyed  be  used  as  a  "free  public  resort  or  park.' 

It  is  pointed  out  that  your  request  specifically  states  that 
the  proposed  building  vi  11  occupy  only  a  porti  on  of  Sutro  Heights 
(which  we  construe  to  mean  only  a  minor  portion  thereof)  and  inhich 
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use  will  '■nly  be  incidental  to  the  use  of  the  property  for  resort 
or  park  purposes  --  a  factor  which  has  been  considered  important  in 
determining  whether  there  has  been  a  diversion  from  park  or  resort 
purposes.   Slavich  v.  Hamilton,  201  Gal.  299  (192?). 

The  general  rule  is  that  where  a  donation  or  dedication  of  a 
tract  of  land  is  made  to  a  municipal  corporation  solely  for  a  public 
park,  the  municipality  cannot  use  it  for  purposes  inconsistent  with 
the  purposes  of  such  grant.  10  McQuillin,  Municipal  Corporations,  p. 
125,  §28.52.  In  addition,  restrictions  on  use  contained  in  dedica- 
tions or  grants  made  by  individuals.  I.e.,  land  donated  for  park  pur- 
poses b3'"  individuals,  are  construed  more  strictly  than  those  contain- 
ed in  dedications  made  by  the  public,  i.e.,  parks  acquired  by  the 
public  authority  by  condemnation  or  purchase  of  land  expressly  for  a 
park,  or  parks  constructed  and  dedicated  from  land  already  ovmed  by 
the  municipality.   10  McQuillin,  op. cit . supra,  p.  126,  §26.52;  I8  A. 
L.R.  12i;7;  Ikh   A.L.R.  k^7 ,    Ritzman  v.  City  of  Los  Angeles,  38  Cal. 
App.  2d  470  (19iiO);  Roberts  v.  City  of  Palos  Verdes  Estates,  93  Cal. 
App.  2d  514.5  (19119).    Although  this  distinction  has  not  always  been 
kept  clear  in  this  state,  the  mle    is  stated  in  Slavich  v.  Hamilton, 
supra,  at  p.  303?  ^s  follows: 

"The  uses  to  which  park  property  may  be  devoted  depend,  to 
some  extent,  upon  the  manner  of  its  acquisition,  that  is, 
whether  dedicated  by  the  donor,  or  purchased  or  condemned  by 
the  municipality.   A  different  construction  is  placed  upon 
dedications  made  by  individuals  from  those  made  by  the  public. 
The  former  are  construed  strictly  according  to  the  terms  of  the 
grant,  vh  lie  in  the  latter  cases  a  less  strict  construction  is 
adopted." 

The  general  trend  of  modern  judicial  opinion  has  been  to  hold 
that  the  use  of  a  portion  of  a  public  park  for  buildings  incidental 
to  its  use  as  a  public  park  does  not  constitute  a  diversion  from 
park  purposes.    In  Slavich  v.  Hamilton,  201  Cal.  299  (192?),  the 
"case  which  speaks  of  strict  construction  of  dedications  made  by  in- 
dividuals, land  in  the  City  of  Oakland  had  been  convoyed  to  the 
City  of  Oakland  by  individuals  upon  the  express  condition  that  such 
property  be  "used  forever  for  the  purpose  of  a  public  Water  Park." 
Oakland  proposed  to  build  a  veterans'  memorial  hall,  to  be  used  as 
a  meeting  place  and  memorial  hall  for  various  veterans'  organizations, 
on  a  portion  of  the  park.   A  suit  was  filed  to  enjoin  such  a  con- 
struction on  the  ground  that  though  the  building  was  for  a  "public 
purpose"  it  was  not  a  "park  purpose."   The  Court  held  that  such  a 
building  would  not  be  "such  a  diversion  of  the  property  from  its  use 
for  park  purposes  as  to  amount  to  an  invasion  of  the  settled  princi- 
ples of  law"  and,  obviously,  that  it  did  not  violate  the  grant. 
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In  Vale  v»  City  of  San  Bernardino,  l50  Cal.6ij.  (1906),  the  deed 
granting  the  land  to  the  municipality  provided  that  it  was  to  be 
used  for  a  public  square  or  playground.   The  Court  held  that  the 
construction  on  a  portion  of  the  park  of  a  memorial  log  cabin  typ- 
ical of  pioneer  homes  was  not  a  diversion  from  park  purposes. 

And,  in  cases  involving  dedication  by  the  public  authority,  it 
has  been  held  that  the  use  of  portions  of  a  public  park  for  a  build- 
ing affiliated  with  park  or  recreational  purposes  is  not  a  diversion 
from  park  use.   City  and  County  of  S.F.  v. Linares,  16  Cal,  2d  l+Ii-l 
(I9I1.O)  (building  of  garage  under  Union  Square);  Los  Angeles  Athletic 
Club  V.  LonK  Beach,  128  Cal.App,  1|27  (1932)  (construction  of  muni- 
cipal auditorium  on  public  park);  Spires  v.  City  of  Los  Angeles, 
156  Cal.  Gl\.   (1906)  (public  library  on  public  park,  including  meet- 
ing rooms  for  library  board  of  directors);   Opinions  of  the  City 
Attorney  of  S.F.  No.  2^0  (September  13,  19^0)  (public  library 
building  permitted  on  McCoppin  Square), 

Other  jurisdictions  have  also  permitted  the  construction  of 
buildings  in  public  parks.  A  case  almost  analogous  to  the  Instant 
situation  is  Bernstein  v.  City  of  Pittsburgh,  77  A,  (2d)  Ij.52  (Penn- 
sylvania 195lTi   In  that  case  the  City  of  Pittsburgh  contemplated 
erecting  an  open-air  auditorium  on  a  part  of  Schenley  Park  in  that 
city.   The  auditorium  was  to  be  leased  to  a  private  non-profit  cor- 
poration during  the  summer  months  for  the  presentation  by  the 
latter  of  ligiht  opera  for  which  admission  charges  were  to  be  made. 
In  addition  to  the  structure,  which  was  to  occupy  l^^   acres  of  the 
park,  an  adjoining  parking  lot  occupying  10  acres  was  to  be  built. 
The  land  had  been  conveyed  to  the  city  by  individuals  "for  the  use 
of  the  people  of  Pittsburgh  and  the  Public  as  a  Public  Park  and  for 
the  use  and  purpose  of  establishing  on  said  grounds  a  Public  Park 
and  place  of  free,  attractive  and  healthful  resort,  and  open  air 
recreation  for  tho  people  of  Pittsburgh  and  the  public  and  perpet- 
ually keeping  and  maintaining  the  same  for  such  uses  and  purposes 
and  for  no  other  use  or  purpose  ^hatever."  The  Supreme  Court  of 
Pennsylvania  held  that  the  structure  could  be  erected  and  that  such 
a  use  would  not  violate  either  the  restricted  purposes  for  which 
the  grantor  deeded  the  land  or  general  park  purposes.   The  Court 
stated: 

"In  modern  times  the  principal  purpose  of  a  park,  namely, 
public  recreation,  is  not  limited  to  physical  recreation, 
but  includes  aesthetic  recreation  and  mental  and  cultural 
entertainment  as  well,   ^'hile  the  entire  park  acreage  or 
any  substantial  part  of  it  cannot,  of  course,  be  build  upon 
so  as  unduly  to  destroy  the  enjoyment  of  fresh  air,  sunshine 
and  exercise,  the  erection  within  its  borders  of  monuments, 
museums,  art  galleries,  public  libraries,  zoological  and 
botanical  gardens,  conservatories,  and  the  like,  is  commonly 
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"recognized  and  accepted  as  being  within  the  normal  scope 
and  ambit  of  public  park  purposes,  and  an  open-air  public 
auditorium  cones  within  the  same  category  as  such  other 
permissible  structures," 

Furthermore,  the  grant  by  l-'Ir.  and  ilrs.  Herritt  in  the  instant 
case  provides  that  the  land  is  to  be  used  as  a  "free  public  resort,' 
V/ebster  (2d  ed,  unabridged)  defines  "resort"  as 

"an  assemblage,  ...  a  place  to  v;hich  one  betakes  himself 
or  persons  go  habitually;  a  place  of  frequent  assembly;  a 
haunt;  a  popular  place  of  entertainment  or  recreation." 

In  view  of  the  obvious  recreation  and  enjoyment  the  building 
would  provide  to  the  general  public,  outlined  in  your  Question  2, 
it  is  my  opinion  that  the  proposed  building  wuld  not  constitute  a 
diversion  from  the  terms  of  the  Herritt  grant  or  a  diversion  from 
park  purposes. 

The  next  consideration  is  whether  the  fact  that  an  admission 
charge  will  be  exacted  for  entry  to  the  building  violates  the  grant 
provision  that  the  park  will  be  "free."  No  California  case  has 
specifically  discussed  this  point;  hovjever,  this  contention  was 
raised  in  the  Bernstein  case,  suora^  for  there  the  grant  deed  also 
provided  that  the  la  rk  was  to  be  "free."   The  Court  answered  this 
contention  as  follows: 

"More  particularly  it  is  urged  that  the  word  'free'  pre- 
cludes the  right  of  the  city  or  any  lessee  or  licensee 
thereof  to  charge  admission  fees  for  any  entertainment 
specially  provided  within  the  park  limits.   In  our  opinion 
no  such  Import  can  be  ascribed  to  the  x-jord  'free',  which 
evidently  means  merely  that  the  park  is  to  be  a  place  of 
free  resort  in  the  sense  that  it  is  to  be  a  public,  not 
a  private,  park,  and,  as  such,  is  to  be  open  to  the  public 
without  charge  or  hindrance  in  any  respect;  it  cannot  be 
realistically  construed,  however,  as  meaning  that  wholly, 
out  of  keeping  with  the  practice  common  in  the  parks  of 
all  the  large  cities  both  in  this  country  and  in  Europe, 
there  c-.n  be  no  restaurants  or  refreshment  stands  for  the 
sale  of  food  and  beverages  wit  lain  the  park,  no  charge  made 
for  admission  to  zoological  or  botanical  gardens  or  for  the 
use  of  the  golf  course,  tennis  courts  and  other  extra 
facilities  furnished  for  physical,  intellectual  or  aesthetic 
enjoyment.   Schenley  Park  will  still  remain  free  to  all  who 
wish  to  enter  it,  but  where  special  privileges,  in  addition 
to  the  ordinary,  natural,  'free'  use  of  the  park,  are  granted 
to  those  who  wish  to  utilize  them,  there  is  no  legal  reason. 
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nor  any  Inference  to  be  dravm  from  the  terms  of  the  deed  of 
grant,  that  would  compel  the  necessity  either  of  furnishing 
such  extra  facilities,  privileges  and  entertainment  'free, ' 
or  of  abolishing  them  altogether." 

I  am  in  agreement  with  the  Court's  reasoning,  and,  therefore, 
it  is  my  opinion  that  the  charging  of  an  admission  fee  to  the  pro- 
posed building  in  Sutro  Heights  would  not  be  a  deviation  from  the 
grant. 

Question  No.  2.   This  question  was,  in  substance,  presented  and 
answered  in  my  Opinion  No.  69  (September  27,  19i4-9 ) .   I  there  held, 
insofar  as  is  here  concerned,  as  follows:    (1)  That  an  Exhibition 
Building  for  the  annual  flower  show  would  be  a  structure  for  recrea- 
tional purposes;   (2)  That  use  of  said  structure  for  other  exhibits 
In  connection  with  resources  which  San  Francisco  county  contributes 
to  the  commerce,  Industry  and  wealth  of  California  is  permissible  so 
long  as  the  provisions  of  the  charter  requiring  the  building  to  be 
used  for  recreational  purposes  are  complied  with,  and  the  provisions 
governing  the  use  of  buildings  for  fair  purposes  under  the  State  law 
are  not  violated;  and  (3)  That  any  building  permitted  by  the  Commis- 
sion be  first  approved  by  the  board  of  supervisors  by  ordinance. 
Charter  Section  U-2.      Because  of  the  individual  problem  that  would  be 
presented  by  each  exhibit  it  is  not  possible  to  advise  you  on  this 
portion  of  your  request  specifically,  but  only  to  indicate  that  such 
exhibits  must  fall  within  the  scope  of  the  Charter  and  the  State  law, 
A  copy  of  said  former  opinion  is  attached  f-^r  your  further  informa- 
tion. 

Question  No.  3.   This  question  was  answered  in  my  discussion  of 
Question  No.  1  as  to  the  grant.   There  is  no  Charter  provision  which 
would  prevent  the  charging  of  a  fee,  and,  it  is  my  understanding, 
that  fees  are  charged  presently  to  activities  and  buildings  located 
on  public  parks  and  playgrounds,  i.e.,  the  Planetarium  in  Golden  Gate 
Park,  lockers  or  swimming  pools  located  at  various  public  parks, 
playgrounds,  etc.   Section  I4.2  of  the  Charter  allows  the  recreation 
and  park  commission  to  lease  or  rent  any  stadium  or  recreation  field 
under  its  jurisdiction  for  contests  and  events  and  permits  the  lessee 
to  charge  an  admission  fee.   Certainly  if  it  has  such  newer,  it  may 
itself  charge  a  fee  to  certain  special  events  or  buildings,  located 
in  the  park,  provided  no  foe  is  charged  for  entry  to  the  park  Itself. 
And,  in  fact,' in  Baird  v.  Board  of  Recreation  Com'rs  of  Village  of 
South  Orange.  I60  Atl.  537  (N.J.  1932),  it  was  held  that  the  use  of 
lands  conveyed  to  the  village  for  baseball  games  at  which  an  admis- 
sion fee  was  charged,  was  not  a  violation  of  a  covenant  in  a  deed 
which  limited  use  of  land  to  "public  park  and  playground  purposes." 

Question  No.  Ij..   Obviously  Ordinance  6128  vested  in  the  Commis- 
sion the  power  to  plan  and  construct  an  exhibit  building  in  Golden 
Gate  Park  only,  specifying  that  the  hall  was  to  bo  near  the 
Arboretum.   Section  I4.2  of  the  Charter  provides  that  any  permit  to 
erect  a  building  on  a  public  park  shall  be  subject  to  the  approval  of 
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the  board  of  supervisors  by  ordinance.   Until  such  approval  is  ac- 
quired, the  recreation  and  park  commission  may  not  permit  the  con- 
struction.  Obviously,  approval  was  given  to  construct  it  in  Golden 
Gate  Park  near  the  Arboretum.    If  you  should  decide  on  the  Sutro 
Heights  location,  approval  of  the  board  of  supervisors  must  be 
acquired.   Accordingly,  the  present  ordinance  would  have  to  be 
amended,  or,  in  the  alternative,  it  should  be  repealed  and  a  new 
ordinance  passed  approving  the  new  location  and  giving  the  Commis- 
sion power  to  proceed  in  respect  to  the  new  location. 

You  are  thus  advised  in  connection  with  your  inquiries  as  sub- 
mitted. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney 

TO:   RECREATION  AND  PARK  DEPARTl^NT 

Attention:  Mr.  Edward  McDevitt,  Secretary 
McLaren  Lodge,  San  Francisco  1? 


RS/NSW 


— -  OPINION   NO.    69 

September   27,    19i].9 

SUBJECT:      GOLDEN  GATE   PARK   -   USE   OP  A   PORTION   THEREOF 
FOR   BUILDING  TO    HOUSE  ACTUAL  FLOiJER   SHO^.J 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"The  Park  Corainission  has  offered  a  site  in  Golden  Gate 
Park  for  the  erection  of  an  exhibition  building  for  the 
annual  Flower  Show,   The  building,  if  undertaken,  would 
be  constructed  1  rom  funds  allocated  to  the  San  Francisco 
County  Fair  under  Section  92  of  the  Agricultural  Code  and 
Section  19626  of  the  Business  and  Professions  Code.   In 
our  consideration  of  the  matter  we  would  appreciate  an 
opinion  from  you  on  the  following: 

"Are  there  any  deed  or  other  restrictions  which  would  prevent 
the  erection  and  use  of  the  building  on  Golden  Gate  Park 
property  for  fair  purposes? 

"Will  the  State  of  California  retain  control  of  the  building 
or  will  full  ownership  be  vested  with  the  City  and  County  of 
San  Francisco? 

"May  the  Park  Commission  permanently  acquire  a  small  portion 
of  space  for  office  use  and  during  such  times  as  the  building 
is  not  needed  for  the  annual  fair  (flower  show)  may  the  build- 
ing be  used  for  exhibits  held  under  the  auspices  of  the 
Commission? 

"Will  the  maintenance  cost  of  this  building  be  a  proper 
charge  to  the  county  fair  funds? 

"Your  advice  on  these  questions  ^^;ill  be  appreciated," 

OPINION 

Section  i;l  of  the  Charter  of  the  City  and  County  of  San  Fran- 
cisco places  complete  and  exclusive  control,  maintenance  and  direct- 
ion of  the  parks  of  the  City  and  County  of  San  Francisco  under  the 
Park  Commission  thereof.   The  section  likewise  provides  that  the 
Commission  may  permit  the  building,  maintenance  or  use  of  structures 
on  any  park  if  that  use  is  for  a  recreational  purpose.   The  section 
requires  that  each  such  letting  and  permit  is  subject  to  the  approv- 
al of  the  Board  of  Supervisors  by  ordinance.   The  only  question 
presented  in  your  first  question  is  whether  or  not  the  annual  flower 
show  and  the  use  of  the  building  for  such  purpose  is  a  recreational 
purpose  within  the  meaning  of  this  section.   In  the  case  of  McClure 
V.  Board  of  Education,  38  C,A.  500,  the  Court  had  occasion  to  in- 
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quire  into  the  meaning  of  recreational  activity.   In  that  case, 
using  the  Century  Dictionary  definition,  the  Court  ruled  that  the 
phrase  "recreational"  referred  to  and  pertained  to  recreation  which 
in  turn  was  defined  as  "refreshment  of  strength  and  spirit  after 
toil,  relief  from  toil  or  pain,  diversion,"  The  flower  show  clearly 
tends  to  accomplish  the  purposes  set  forth  in  the  above  definition. 
While  the  Calif orniaCourts  have  not  ruled  on  this  point,  except  in 
the  above  cited  case,  the  Arizona  Supreme  Court  had  the  question 
presented  to  it  in  the  case  of  Moore  v.  Valley  Garden  Center,  l85 
Pac.  (2d)  998  and  166  Arizona  209  and  at  page  lOOOstated: 

"In  the  reported  cases  there  has  been  such  a  multiplicity 
of  decisions  holding  that  public  libraries,  art  museums, 
natural  history  museums,  children's  playgrounds,  conserva- 
tories, veterans'  memorial  halls,  historical  societies, 
baseball  parks,  swimming  pools,  golf  courses  and  countless 
others  constitute  a  recreational  use  of  land  for  park  pur- 
poses that  whether  the  Garden  Club  represents  such  a  use 
cannot  be  seriously  questioned," 

Therefore,  I  advise  you  that  insofar  as  the  use  indicated  by 
your  request,  there  are  no  deeds  or  restrictions  upon  the  erection 
and  use  of  this  building  for  the  purposes  that  you  have  stated, 

2)  The  State  of  California  will  not  retain  any  control  of  the 
building.   The  money  is  2>iven  to  the  City  and  County  by  virtue  of 
the  provisions  of  Section  19626  of  the  Business  and  Professions 
Code  for  the  purpose  of  constructing  this  building  and  the  title  to 
the  building  after  its  completion  will  be  in  the  City  and  County  of 
San  Francisco. 

3)  Neither  the  Charter  provisions  nor  the  State  law  regarding 
the  use  of  this  building  as  fair  property  contains  any  restrictions 
which  wuld  prohibit  the  Park  Cominission  of  the  City  and  County  of 
San  Francisco  from  acquiring  a  small  portion  of  space  in  the  build- 
ing for  office  use, 

V-Tiile  it  is  true  that  this  building  may  be  used  for  recreation- 
al purposes  only,  nevertheless  the  agency  charged  vjith  its  adminis- 
tration must  have  some  place  in  which  to  work  and  consequently  their 
use  of  a  small  portion  of  the  building  would  not  constitute  an 
abuse. 

Since  this  use  by  the  Park  Comi'iission  is  a  necessary  adjunct  to 
the  proper  supervision  of  the  building,  there  is  nothing  which  would 
prevent  some  office  space  being  assigned  to  the  Comrnission, 

I  must  point  out  to  you,  however,  that  such  use  by  the  Commis- 
sion may  require  a  contribution  to  defray  a  portion  of  the  expense 
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and  maintenance  of  the  building. 

As  regards  the  use  of  the  building  for  other  exhibits  by  the 
Commission,  I  advise  you  that  there  is  no  reason  why  this  cannot 
be  done,  so  long  as  the  provisions  of  the  Charter  requiring  the 
building  to  be  used  for  recreation  are  complied  v;lth  and  the 
provisions  governing  the  use  of  buildings  for  fair  purposes  under 
the  State  lavj  are  not  violated.   Because  of  the  individual  problem 
that  would  be  presented  by  each  exhibit  it  is  not  possible  to 
advise  you  on  this  portion  of  your  request  specifically,  but  only 
to  indicate  that  such  exhibits  must  fall  within  the  scope  of  the 
Charter  and  the  State  law.   Again  the  question  of  a  pro  rata  share 
of  the  maintenance  of  the  building  must  be  considered  if  its  use 
is  to  be  for  something  other  than  fair  purposes. 

i^.)   Section  92  of  the  Agricultural  Code  provides  that  one  of 
the  uses  that  may  be  made  of  the  funds  allocated  thereunder 
to  the  county  is  the  maintenance  of  the  buildings  constructed 
pursuant  to  this  section.  Therefore  I  advise  you  that  this 
maintenance  cost  Kould  be  and  is  a  proper  charge  against  the  fair 
funds  appropriated  by  the  State  of  California. 


Respectfully  submitted, 

DIOIJ  R.  HOLM 
City  Attorney 


To:  Chief  -administrative  Officer 


BJVrr . 


^bruapy  2$,   19$k 


Mr*  John  R*  McOrath 
Cl«rk  of  the  Board 
BoAX^  of  Sttpervisora 

Saa  Franelaeo  2,  Calif orala 

Daap  Sirs 

R«»  Your  me  iXUZli 

fhlB  refera  to  your  latter  of  Petoruary  19 »  195U* 
ralativa  to  a  propoaad  Chartar  AMeii<!«ent«  Section  119«3» 
on  operation  of  oable  ears^  trtiieh  will  be  conaidered  at 
a  publio  hearing  of  tib«  Judiolary  CoBBBlttee  on  i'ebruary  2$, 
195if* 

You  state  that  the  oonatitutionallty  of  the  anendEsent 
haa  been  queationed  in  view  of  the  retroaotive  feature 
raiaed  by  inaertion  of  the  date  of  January  1*  195i^«  therein* 
1!he  propoaed  Charter  Aneadnent  attached  to  your  letter  reada 
aa  followa: 

"7ZX.E  MO.  GHkRfm  mBMDHmT 

PROPOSITION  

**I>e8oribing  and  set  tint;  forth  a  proposal  to 
the  qiialified  electors  of  the  City  end  County 
of  £an  Praneifloo  to  amend  the  charter  of  said 
oity  and  eounty  by  anending  Seotion  119«3  thereof, 
relating  to  <^^ration  of  cable  oars. 

•The  Board  of  Superviaora  of  the  City  and 
County  of  San  Francisco  hereby  sulmits  to  the 
qualified  eleotora  of  aoid  city  and  county  at 
an  election  to  be  held  therein  on  June  9,  1954» 
a  proposal  to  amend  the  charter  of  anid  city 
and  county  by  aaending  Section  119*3  thereof, 
ao  that  the  same  shall  reed  aa  follows i 


Mr*  John  R.  MeGrath         -2-  Fmhrvmrr  25*  19$k 


**HOTEi  Addltioos  or  aubotltutiono  aro 
lad lea tod  by  bold»faoo  typoi 
dolotiona  apo  Indleatad  by 
((double  i(>aroathosea ) } • 

"OPERATKMI  OF   CAB1*E  CARS 

"Soetlon  119 • 3*  In  tbo  oonduot  of  tha  nunl- 
oipal  rallifay  the  public  utllltiee  eoHnlaaioa 
shall  stain  tain  and  operate  the  Uproaont  and 
exla ting)) cable  oar  eyatea  In  oaoratloo  aa  of 
Jan  1  19$Uf  ( (now  opera tod  by  the  nunleipal 
x«ilway))  in  the  interest  of  the  publlo  safety 
and  eonvenienee  and  as  a  link  with  i'>an  P!panolsco*8 
historio  past* 

'*this  section  sHall  have  preeedenoe  over  seotion 
121  of  the  eharter  of  a  aid  eity  and  ootmty  and  any 
other  seeti<m  deeited  in  confliet  herewith*" 

?he  faot  that  the  proposed  Charter  Aaendnent  seeks  to 
restore  a  eable  oar  system  as  operated  on  January  1,  1951^* 
does  not,  in  itself,  ereate  an  obJeoti<»i  on  grounds  of  imeon- 
stitutionality. 

neither  the  Ji'ederal  Constitution  nor  the  Cosistitution 
of  the  State  of  California  prohibits  the  enaeteient  of  legis- 
lation which  has  a  retroactive  effect* 

CXfX   0?  CRESCEKI*  CTU   V.  M*»AK  (193a>» 
25  Cal.  App.  (2d)  1331 

AmRICA-i   S?ATS.£»  '^iMm   Si.'PVICE  CO,  ▼• 

joanson  (1939), 

31  Cal.  App*  (2d)  606| 

AKTSA  CmimLTZ   &  S'Wiim   00.  V.  IKPU&TRIAL 
ACCIDFH7  COMHISSIOM  (191^7). 
30  Cal.  (2d)  3881 

5  CAX..  J^*  7U7l 

11  AM.  Jlig.  1192. 

The  constitutional  question  which  may  be  preaented  by 
retroactive  legislation  is  whether  the  legislation  by  its  retro- 
spective application  creates  an  ex  post  facto  law,  ijnpairs  the 
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obligAtioo  of  eontraets  or  deprives  ftnyon*  of  Totted  rights* 
An  ox  post  facto  law  relates  to  orininal  law.  l^iere  would 
appear  to  be  no  Inpainnent  of  the  obligAtlon  of  any  oontraot 
or  the  deprivation  to  any  person  of  vested  rights  by  reqtiiring 
restoration  of  the  cable  oar  s/stem  as  It  was  operated  on 
January  1«  1951^  • 

"^e  proposed  Charter  4nendnent  seeks  to  rest(a>e  a  portion 
of  a  oable  oar  systen  whi^  has  been  abandoned  by  aetl<Mi  of  the 
Public  Utilities  Conoisslon*  This  fact  creates  a  situation 
where «  in  order  to  make  such  Charter  Amendnent  effective, 
appropriate  action  must  be  taken  by  boards,  officers,  o«mis- 
simis  and  departraents  of  the  City  charged  with  restoration* 

The  following  provision  is,  therefore,  su^i:ested  fco* 
inclusion  in  the  proposed  Ajeaend^ent: 

**A11  officers,  enployees,  boards,  ooanlssions 
and  departoents  of  the  City  and  County  of  San 
Francisco  are  hereby  empowered  and  directed  to 
perfoTO  all  acts  within  their  respective  juris- 
dictions necessary  to  the  establishment  or 
restoration  of  the  said  cable  oar  systen  as  it 
was  in  operation  on  January  1,  195U«  'uaid 
necessary  to  the  continued  maintenance  and  opera- 
tion of  said  system  as  it  was  operated  on  said 
date*" 


Yours  truly J 


DIOM  R.  HOUl 
City  Attorney 


OPINION  NO.    795 
March  1,    195U 


SUBJECT:      CONVERSION   OP   2-IIAN  STREET   CAR   TO   1-IIAN  OPERATION; 
CAPITAL   OR   MAINTENANCE  EXPEITOITURE. 


Dear  Sir: 

follows: 


This  office  Is  In  receipt  of  your  request  for  opinion  as 


R  E  C  U  E  S  T 


"The  Board  of  Supervisors  at  its  meeting  to  be  held 
on  March  1st  vrill  resume  consideration  of  a  proposed 
initiative  ordinance  which  will  permit  1-man  operation 
of  certain  liunici'.pal  Railway  streetcars.   A  copy  of  the 
measure  is  attached  for  your  information. 

"In  this  connection,  Supervisor  Harold  S.  Dobbs 
desires  your  opinion  concerning  the  manner  of  providing 
funds  for  the  conversion  of  existing  2-man  streetcars  to 
1-man  operation.  V'here  such  conversion  consists  of 
appropriate  changes  in  doors,  electrical  systems,  controls 
and  other  Integral  parts  of  the  streetcar,  may  it  be  con- 
sidered an  operational  or  maintenance  expense  which  may 
be  paid  out  of  Municipal  Railway  revenues  or,  if  necessary, 
tax  subsidies?   Or,  on  the  other  hand,  must  such  conversion 
be  treated  as  a  capital  expenditure,  subject  to  all  require- 
ments of  law  with  regard  to  appropriations  and  bond  issues 
where  a  utility  deficit  exists?   Since  an  estimated  conver- 
sion cost  of  v5,000  per  car  has  been  suggested,  in  the  case 
of  older-tjrpe  streetcars,  would  such  figure  have  any  bearing 
on  your  answers  to  the  foregoing  questions? 

Supervisor  Dobbs  will  appreciate  it  very  much  if 
your  reply  can  be  made  available  to  him  prior  to  the  Board's 
meeting  of  March  Ist,"' 

OPINION 

The  question  proposed  by  your  request  is  a  difficult  one 
to  answer,  particularly  at  this  stage  of  the  planning  of  the  conver- 
sion of  2-man  street  cars  to  1-man  operation.   I  have  determined 
from  independent  investigation  that  the  changes  contemplated  are  not 
at  present  available  in  any  specifications  drawn  by  the  engineers. 
However,  I  have  been  told  by  the  management  that  the  conversion 
would  require   (1)  closing  up  the  platforms,  (2)  controlled  treadle 
plates  to  permit  disembarking  of  passengers  at  rear  exits,  (3)  chang- 
ing airlines  on  the  car  to  operate  the  safety  doors  at  the  front  and 
rear  ends,  ([|.)  installation  of  dead-man  controls,   and   (5)   the 
connecting  of  dead-man  controls  to  the  braking  and  electrical  system 
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of  the  car.   I  have  also  determlmed  that  the  original  cost  of  the 
type  of  car  varies  from  a  low  of  ;p7500  to  a  high  of  approximately 
«,20,000  and  that  all  of  the  cars  in  question  are  more  than  20  years 
old.  To  date  no  engineering  has  been  done  which  will  provide  the 
method  for  the  conversion  except  that  55  of  these  cars  have  been 
converted  already  to  what  is  referred  to  as  "safety  cars^',  which 
means  that  the  platforms  have  been  enclosed  on  one  side  and  doors 
installed  that  are  opened  and  closed  by  the  conductor.   In  addition 
on  this  type  of  car  a  safety  feature  has  been  installed  relative  to 
its  operation  which  prohibits  the  car  being  operated  when  the  safety 
doors  are  open.   All  of  this  work  has  been  done  with  funds  derived 
from  bond  issues . 

The  general  rule,  upon  which  the  test  of  what  constitutes  a 
capital  cost,  is  stated  many  times  by  the  authorities  but  in  almost 
every  instance  with  the  further  recitation  that  its  application  is 
most  difficult,   I  have  set  out  some  citations  that  endeavor  to 
distinguish  between  capital  expenditures  as   compared  to  repairs  and 
maintenance  in  an  opinion  given  this  day.   Generally  speaking,  if 
the  work  done  increases  the  value  of  the  property  or  materially  pro- 
longs its  life  it  is  treated  as  a  capital  expenditure  or  cost.   On 
the  other  hand  the  costs  of  incidental  repairs,  which  neither  materi- 
ally add  to  the  value  of  the  property  nor  appreciably  prolong  its 
life  and  which  were  made  to  keep  the  property  in  an  ordinarily 
efficient  operating  condition  are  considered  operating  or  maintenance 
costs , 

Prom  the  information  that  I  have  received  and  applying  the 
rules  of  law  recited  above,  it  is  my  opinion  that  this  work  would 
not  be  an  incidental  repair  nor  an  ordinary  maintenance  but  would  be 
a  capital  expense  inasmuch  as  it  would  increase  the  value  of  the 
property  materially  as  well  as  prolong  its  useful  life  in  the  railway 
system.   Therefore,  I  conclude  that  this  contemplated  work  would  be 
a  capital  expense  in  the  nature  of  a  betterment  of  these  cars  and 
under  the  language  of  Section  7k   of  the  charter  could  only  be  done 
through  the  proceeds  derived  from,  a  bond  issue,  since  the  Municipal 
Railway  is  presently  operated  on  a  deficiency  basis  through  tax 
subsidy. 

You  will  note  that  I  have  not  discussed  that  portion  of 
your  inquiry  specifically  which  refers  to  an  expenditure  of  1>S000 
per  car.   This  is  because  the  true  solution  of  the  problem  presented 
is  not  in  terms  of  money,  with  its  varying  purchasing  power,  but  is 
rather  in  the  more  fundamental  terms  of  the  nature  of  the  expenditure 
itself.   On  this  basis,  the  answer  as  given  is  clear  that  the  expen- 
ditures involved  are  capital. 

You  are  advised  accordingly. 

BJW/djK  Respectfully  submitted, 

TO:   Mr.  John  R.  McGrath,  DION  R.  HOLM,  City  Attorney 

Clerk  of  the  Board 
of  Supervisors . 
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SUBJECT:      CAN   CERTAIN  EXPElvTDITURE  ITEMS  FOR 

"DEFERRED  MAINTENANCE"    OF    CABLE    CAR 
SYSTEM  BE   INCLUDED   IN   SUPPLEi  [E.T:AL  BUDGET 
TO   BE   PAID  FOR   FROi!  TAX  RECEIPTS. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"I  enclose  herewith  copy  of  letter  received  this  day 
from  (Colonel)  rlarmion  Mills,  Transit  Consultant,  with 

reference  to  a  proposal  I  have  made  to  include  10  cents 

in  the  tax  rate  for  the  fiscal  ^ear  195ij--1955  to  provide 

funds  to  meet  'deferred  maintenance'  of  certain  of  the 

cable  car  properties  of  the  City  and  County  of  San  Fran- 
cisco. 

"I  shall  appreciate  having  your  early  opinion  as  to 
whether  or  not  the  items  indicated  as  deferred  maintenance 
items  can  legally  be  incorporated  in  the  Public  Utilities 
Municipal  Railway  supplemental  budget  for  the  fiscal  year 
1951^-55." 

The  "deferred  maintenance"  items  referred  to  in  your  above 
letter  are  as  follo\-js: 

FLAN  "a"        PLAN  "B" 

Rehabilitation  of  Power  House  h?  250,000  $  250,000 

Install  New  Povrer  Unit  with  Control 

and  Substation  150,000  150,000 

Modernization  of  Cars  110,000  110,000 

Rebuild  California  Track   (Drumm  to  Van  i|88,000  14.88,000 

Ness ) 

Contingencies  and  Engineering  15.000        15 » 000 

Total  Deferred  Maintenance        ^  1,013,000     01,013,000 
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OPINION 


It  is  my  opinion  that  the  items  indicated  as  "deferred 
maintenance*'  Items  cannot  be  legally  incorporated  in  the  Public 
Utilities  Municipal  Railway  supplemental  budget  for  the  fiscal 
year  1951^-1955. 

Section  Jl^.   of  the  Charter  referring  to  a  proposed  budget  of 
expenditures  in  excess  of  estimated  revenues  prohibits  any  such 
expenditures  for  "additions,  betterments,  extensions  or  other 
capital  costs,"  These  terms  are,  of  course,  to  be  understood  and 
applied  in  the  light  of  generally  accepted  accounting  phraseology, 
principles  and  technique. 

The  distinction  between  capital  expenditures  and  ordinary 
maintenance  and  repairs  presents  at  times  an  almost  insoluble  prob- 
lem since  it  involves  a  question  of  degree.  As  was  said  by  Mr, 
Justice  Cardozo  in  the  case  of  vELCH  vs.  HELVERIMG,  290  U,S,  111,  78 
L.  ed.  212  (1933): 

"The  standard  set  up  by  the  statute  (Revenue  Act) 
is  not  a  rule  of  law;  it  is  rather  a  way  of  life, 
•  .  •  Unless  we  can  show  from  the  facts  vrithin  our 
knowledge  that  these  are  ordinary  and  necessar^r 
expenses  according  to  the  way  of  conduct  and  the 
forms  of  speech  prevailing  in  the  business  world, 
the  tax  must  be  confirmed,'^ 

Mr,  Justice  McKenna  delivering  the  opinion  of  the  court  in 
ILL.  C.R.CO.  vs.  INTERSTATE  COiiPiERCE  COM.,  206  U.S.  kkl',    21   S.  Ct, 
Rep.  700,  made  the  following  observation: 

"Instrumentalities  vdnich  are  to  be  used  for  years 
should  not  be  paid  for  by  the  revenue  of  a  day  or 
a  year;  and  this  is  the  principle  of  returns  upon 
capital  which  exists  In  durable  shape." 

The  following  cases  have  been  held  to  involve  capital  expen- 
ditures as  contrasted  to  ordinary  maintenance  repairs:  Restoration 
of  a  building  (Jos.  ^:,   V^oods  &  Sons  Co.,  8  BTA  705);  dredging  of  a 
waterfront  (Commodore  Point  Terminal,  I8  BTA  385);  paving  and  side- 
walk replacements  (Ida  VJolf  Schick,  22   BTA  IO67);  factory  layout 
alteration  (Parkersburg  Iron  &  Steel  Co.  vs.  Burnet,  hfi   Fed.  2d 
163);  repairs  which  are  part  of  a  restoration  or  rehabilitation 
(Home  News  Pub,  Co.,  I8  BTA  IOO8);  and  (Coca-Cola  Bottling  VJorks, 
19  BTA  1055).   Extension  alterations  (Popular  Dry  Goods  Co.,  6  BTA 
78,  in  vfhich  a  "repair"  which  changed  the  nature  of  a  building  but 
did  not  increase  income  possibilities  was  held  a  capital  expenditure.) 
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OPINION 

It  is  my  opinion  that  the  items  indicated  as  "deferred 
maintenance"  items  cannot  be  legally  incorporated  in  the  Public 
Utilities  Municipal  Railway  supplemental  budget  for  the  fiscal 
year  1951^-1955. 

Section  7^  of  the  Charter  referring  to  a  proposed  budget  of 
expenditures  in  excess  of  estimated  revenues  prohibits  any  such 
expenditures  for  "additions,  betterments,  extensions  or  other 
capital  costs,"  These  terms  are,  of  course,  to  be  understood  and 
applied  in  the  light  of  generally  accepted  accounting  phraseology, 
principles  and  technique. 

The  distinction  between  capital  expenditures  and  ordinary 
maintenance  and  repairs  presents  at  times  an  almost  insoluble  prob- 
lem since  it  involves  a  question  of  degree.  As  was  said  by  Mr, 
Justice  Cardozo  in  the  case  of  tELCH  vs.  HELVERING,  290  U.S.  Ill,  78  : 
L.  ed.  212  (1933): 

"The  standard  set  up  by  the  statute  (Revenue  Act) 
Is  not  a  rule  of  law;  it  is  rather  a  way  of  life. 
•  •  ,  Unless  we  can  shovr  from  the  facts  within  our 
knowledge  that  these  are  ordinary  and  necessarjr 
expenses  according  to  the  way  of  conduct  and  the 
forms  of  speech  prevailing  in  the  business  world, 
the  tax  must  be  confirmed,'^ 

Mr,  Justice  McKenna  delivering  the  opinion  of  the  court  in 
ILL.  CR.GO.  vs.  INTERSTATE  COiiPERCE  COM,,  206  U.S.  kk-l;    27  S,  Ct, 
Rep,  700,  made  the  following  observation: 

"Instrumentalities  vtoich  are  to  be  used  for  years 
should  not  be  paid  for  by  the  revenue  of  a  day  or 
a  year;  and  this  is  the  principle  of  returns  upon 
capital  which  exists  in  durable  shape." 

The  following  cases  have  been  held  to  involve  capital  expen- 
ditures as  contrasted  to  ordinary  maintenance  repairs:  Restoration 
of  a  building  (Jos.  \\   Vfoods  &  Sons  Co.,  8  BTA  705);  dredging  of  a 
waterfront  (Commodore  Point  Terminal,  I8  BTA  385);  paving  and  side- 
walk replacements  (Ida  VJolf  Schick,  22   BTA  IO67);  factory  layout 
alteration  (Parkersburg  Iron  &  Steel  Co.  vs.  Burnet,  I4.8  Fed.  2d 
163);  repairs  which  are  part  of  a  restoration  or  rehabilitation 
(Home  News  Pub.  Co.,  I8  BTA  IOO8);  and  (Coca-Cola  Bottling  VJorks, 
19  BTA  1055).   Extension  alterations  (Popular  Dry  Goods  Co.,  6  BTA 
78,  in  which  a  "repair"  which  changed  the  nature  of  a  building  but 
did  not  increase  income  possibilities  was  held  a  capital  expenditure.) 
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OPINION 


It  is  my  opinion  that  the  items  indicated  as  "deferred 
maintenance*'  items  cannot  be  legally  Incorporated  in  the  Public 
Utilities  Municipal  Railway  supplemental  budget  for  the  fiscal 
year  1951^-1955. 

Section  7^  of  the  Charter  referring  to  a  proposed  budget  of 
expenditures  in  excess  of  estimated  revenues  prohibits  any  such 
expenditures  for  "additions,  betterments,  extensions  or  other 
capital  costs,"  These  terms  are,  of  course,  to  be  understood  and 
applied  in  the  light  of  generally  accepted  accounting  phraseology, 
principles  and  technique. 

The  distinction  between  capital  expenditures  and  ordinary 
maintenance  and  repairs  presents  at  times  an  almost  Insoluble  prob- 
lem since  it  involves  a  question  of  degree.  As  was  said  by  Mr, 
Justice  Cardozo  in  the  case  of  VELCH  vs.  HELVERING,  290  U.S.  Ill,  78  . 
L.  ed.  212  (1933): 

"The  standard  set  up  by  the  statute  (Revenue  Act) 
is  not  a  rule  of  law;  it  is  rather  a  vray  of  life, 
«  ,  •  Unless  we  can  shovr  from  the  facts  vrithin  our 
knowledge  that  these  are  ordinary  and  necessary 
expenses  according  to  the  way  of  conduct  and  the 
forms  of  speech  prevailing  in  the  business  world, 
the  tax  must  be  confirmed,'^ 

Mr,  Justice  McKenna  delivering  the  opinion  of  the  court  in 
ILL.  C.R.CO.  vs,  INTERSTATE  COHMERCE  COM.,  206  U.S.  l+Ulj  27  S.  Ct, 
Rep,  700,  made  the  following  observation: 

"Instrumentalities  vAiich  are  to  be  used  for  years 
should  not  be  paid  for  by  the  revenue  of  a  day  or 
a  year;  and  this  is  the  principle  of  returns  upon 
capital  which  exists  in  durable  shape." 

The  following  cases  have  been  held  to  involve  capital  expen- 
ditures as  contrasted  to  ordinary  maintenance  repairs:  Restoration 
of  a  building  (Jos,  ^'.  Vfoods  &  Sons  Co.,  8  BTA  705);  dredging  of  a 
waterfront  (Commodore  Point  Terminal,  18  BTA  385);  paving  and  side- 
walk replacements  (Ida  VJolf  Schick,  22   BTA  IO67);  factory  layout 
alteration  (Parkersburg  Iron  &  Steel  Co,  vs,  Burnet,  I4.8  Fed.  2d 
163);  repairs  which  are  part  of  a  restoration  or  rehabilitation 
(Home  News  Pub.  Co.,  I8  BTA  IOO8);  and  (Coca-Cola  Bottling  VJorks, 
19  BTA  1055).   Extension  alterations  (Popular  Dry  Goods  Co.,  6  BTA 
78,  in  v;hich  a  "repair"  which  changed  the  nature  of  a  building  but 
did  not  increase  income  possibilities  was  held  a  capital  expenditure.) 
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It  is  obvious  from  the  recitation  of  the  nature  and  extent 
of  the  proposed  program  that  it  is  in  reality  a  major  rehabilita- 
tion project  necessitated  by  the  run-down  condition  of  the  properties 
Involved.  The  proposed  expenditures  are  intended  to,  and  .lust, 
result  in  appreciably  enhancing  the  value  of  the  assets  in  question 
and  materially  extending  their  useful  life,  Ey  the  accepted  princi- 
ples of  accounting  these  are  capital  expenditures  and  are,  therefore, 
prohibited  under  the  provisions  of  said  Section  7i\.   of  the  Charter. 

To  discuss  the  items  in  the  order  of  their  presentation: 

(1)  REHABILITATION  OP  PO^ "LR  HuUSE  (Estimated  Cost  ^250,000) 

The  exact  nature  of  such  rehabilitation  is  not  set  forth  but 
from  the  estimated  cost,  it  must  be  inferred  that  such  rehabilita- 
tion calls  for  substantial  replacements  and  betterments  vrhich  are 
intended  to  and  vjill  ir-iprove  both  the  condition  of  the  property  and 
its  operating  effectiveness  as  compared  vdth  its  status  at  the  time 
of  acquisition.   The  enhancement  of  the  value  of  this  asset  and 
the  extension  of  its  life  are  apparent, 

(2)  INSTALL  IE'.  PO' ;"  R  Ul>!lT  ^  "ITii  CONTROL  AND  SUE-STATION, 
(Estimated  Cost  :5l50,000) 

This  replacement  of  the  vtiole  unit  is  patently  something 
more  than  an  ordinary  and  incidental  repair.   It  calls  for  both 
"an  addition"  and  "a  betterment",  substantially  increasing  the 
value  of  the  asset,  extending  its  life  appreciably. 

(3)  MODERNIZATION  OT    CARS  (Estimated  Cost  ;j110,0J0) 

Precisely  what  this  modernization  lould  entail  is  not 
specified.   Such  an  item  standing  alone  and  properly  limited  in 
scope,  might  be  held  an  ordinary  and  necessary  repair  and  there- 
fore chargeable  to  "current  expense";  nonetheless  where,  as  here, 
it  IS  part  of  an  entire  capital  investment  In  substantially  im- 
proving the  cable  car  property  it  is  properly  to  be  treated  as 
a  capital  expenditure.   Necessarily  is  this  true  should  such 
modernization  result  in  adding  to  the  value  of  the  asset  and 
extending  its  useful  life  beyond  the  originally  estimated  period, 

ik)      REEUILD  CALIFORNIA  TRACK,  DRUIuI  TO  VAN  NESS 
(Estimated  Cost  .$lj.88,0OO) 

A  restoration  of  such  a  major  part  of  income-pr educing 
property  necessarily  extends  its  useful  life  over  a  period  of  years. 
It  is  substantial  improvement  or  betterment  and  therefore  a  capital 
expenditure. 
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(5)   CONTINGENCIES  AND  ENGINEERING 

Again  I  have  not  been  given  the  breakdovm  or  true  nature 
of  these  items.   To  the  extent  that  they  would  relate  to  the 
hereinbefore  discussed  capital  expenditures  they  themselves 
would  be  capital  expenditures. 

You  are  therefore  advised  that  the  "deferred  maintenance 
items"  mentioned  in  your  letter  require  financing  by  authoriza- 
tion and  sale  of  bonds  under  Section  7k   of  the  Charter. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


djk/bjw 


To:   Mayor  Robinson 
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SUBJECT:   MAY  THE  BOARD  OF  SUPERVISORS  BY  ORDINANCE  GRAOT 
RETIREMENT  CREDIT  FOR  CERTAIN  PRIOR  TEMPORARY 
SERVICE  CONDITIONAL  UPON  THE  PAY^iENT  BY  THE 
CONCERNED  EMPLOYEES  Or^  NORMAL  CONTRIBUTIONS 
FOR  THE  PERIOD  OP  SUCK  SERVICE. 

Gentlemen: 

In  my  Opinion  No.  67I,  dated.  March  9,   1953>  I  advised  you 
that  the  Foard  of  Supervisors  possessed  the  power,  acting  under 
Charter  Section  165.2  (G)  ih) >    to  allow  retirement  credit  for  tem- 
porary service  rendered  by  certain  employees  prior  to  September  ll^, 
19i|.2,  such  certain  employees  nov;  being  members  of  the  Retirement 
System  under  Section  165.2,  if  and  when  the  said  Board,  by  three- 
fourths  vote  of  its  members,  enacts  an  ordinance  allowing  such  prior 
temporary  service  credit  to  those  employees  who  are  members  of  the 
System  under  Charter  Section  165 . 

You  have  now  requested  my  advice  on  the  question  of  whether 
the  Board  of  Supervisors  may  legally  condition  its  allowance  of 
credit  for  such  prior  temporary  service  by  the  requirement  that  the 
employees  concerned  must  make  normal  contributions  for  their  respec- 
tive periods  of  such  prior  temporary  service. 

I  have  been  Informed  that  many  of  the  employees  concerned 

are  willing  to  make  such  contributions,  and  that  they  are  vailing 

to  waive  the  benefit  of  the  hereinafter  quoted  provisions  of  Section 
160  of  the  Charter, 

OPINION 

Initially,  it  is  clear  that  the  problem  suggested  by  you 
is  created  by  virtue  of  the  following  language  from  Charter  Section 
160: 

" Liabilities  accruing,  under  the  retirement  system 
because  of  service  rendered  to  the  city  and  county 
by  persons  prior  to  the  date  their  respective 
classes  become  eligible  for  membership  in  the  sys- 
tem, and  administrative  costs  under  the  system, 
shall  be  met  by  contributions  to  the  retirement 
system  by  the  city  and  county,  in  acdition  to  any 
amounts  contributed  to  meet  liabilities  accruing 
because  of  service  rendered  by  such  persons  after 
becoming  members  of  the  system,  ..."  (emphasis 
added) 
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Considering  the  context  in  which  the  word  "shall"  appears 
in  the  foregoing  quotation  from  Section  160,  it  is  my  view  that  the 
word  is  used  in  its  mandatory  sense,  rather  than  as  a  word  of  mere 
direction.  (National  Automobile,  etc.  Co,  v.  G-arrison,  76  Cal.  App. 
(2)  ij-lS;  Pleasant  Grove  Union  School  District  v.  Algeo,  61  Cal.  App. 
660;  Merchants  Cred'it  Service  v.  Choutau  Coimty  Bank,  lli|  Pac.(2) 
IO7I1.  (Mont.)) 

Additionally,  it  may  be  assumed  that  the  expression  "prior 
service"  is  a  so-called  "term  of  art,"  and  that  in  the  retirement 
field  it  connotes  the  necessity  for  payment  by  the  employer  of  the 
full  amount  of  money,  v^/ithout  contribution  by  the  employee,  needed 
to  so  adjust  pension  benefits  as  to  give  credit  for  such  prior  service 
-  i.e.,  service  which,  when  performed,  did  not  qualify  one  for  member- 
ship in,  or  benefits  under,  a  retirement  system. 

However,  the  foregoing  two  conclusions,  considered  singly 
or  together,  are  not  determinative  of  the  issue  presented  by  your 
request  for  opinion. 

The  conclusion  is  inescapable  that  the  provisions  of 
Charter  Section  I6O  now  under  scrutiny  provide  a  benefit  for  employees 
with  regard  to  the  quantiom  of  service  credit  toward  retirement  which, 
as  pointed  out  in  my  Opinion  No.  67I,  the  Board  of  Supervisors  may 
choose  to  afford  them.   That  is,  while  the  Board  possesses  the  power 
to  grant  the  prior  service  credit  for  such  temporary  service  (by 
giving  such  credit  to  members  londer  Section  165)  ,  no  charter  mandate 
compels  the  Board  to  allow  such  credit.   The  only  compulsive  language 
in  the  charter,  so  far  as  ovir  present  problem  is  concerned,  is  that 
in  Section  160  which  requires,  for  the  benefit  and  advantage  of  the 
concerned  "class"  of  employees  (those  who,  prior  to  September  II4., 
191;2,  rendered  city  service  vmder  certification  as  temporary  employ- 
ees) ,  that  the  city  bear  the  entire  cost  of  contributions  for  such 
prior  temporary  service  as  may  be  allowed. 

Basically,  the  Charter  of  the  City  and  County  of  San  Fran- 
cisco, within  the  local  domain,  is  comparable  to  the  constitution  of 
the  state  and  is  governed,  on  issues  of  force  and  interpretation,  by 
the  same  principles.  (Piatt  v.  City  and  Coxmty  of  San  Francisco, 
158  Cal.  7ki  Adams  v.  Violff,  Ql^  Cal.  App.  (2)  k35',  Marculescu  v.  City 
Planning  Commission,  7  Cal.  App,(2)  37I;  Dalton  v.  Lelande,  22  Cal. 
App.  kUl) 

It  is  well  settled  in  California  that  the  benefit  of  a 
state  constitutional  guarantee  or  safeguard  may  be  waived  by  the 
one  so  benefited,   (People  v.  Ventura  Refining  Co.,  20i4.  Cal.  286; 
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Hershey  v.  Reclamation  District,  200  Cal,  550;  Knars  ton  v.  Manhatb  an 
Insurance  Co.,  1I|.0  Gal.  63;  French  v.  Tescheraaker,  21;  Cal,  510; 
Robinson  v.  Bidwell,  22  Cal.  379) 

That  such  is  a  widely  accepted  and  followed  rule  through- 
out the  entire  United  States  is  shown  by  the  exposition  of  the  same 
principle  in  $G   American  Jurisprudence  107.   It  is  therein  shown 
(see  page  108)  that  the  rule  has  been  adhered  to  by  the  United  States 
Supreme  Court  (see  Eliason  v.  VJilborn,  28l  U.S.  I4.57  -  holding  party 
had  waived  the  advantage  of  the  "due  process"  clause  of  the  ll^th 
Amendment  to  the  U.  S.  Constitution)  and  by  courts  of  last  resort  in 
the  states  of  Alabama,  California,  Delaware,  Florida,  Indiana,  Ken- 
tucky, Maine,  New  Hampshire,  New  York,  Ohio,  Pennsylvania,  Tennessee, 
Texas,  Virginia  and  VJashington.   (See  also  11  Am.  Jur.  765) 

A  scanning  of  the  cases  referred  to  in  the  abovenoted 
annotation  to  5^  Am.  Jur.  IO7  (see  page  IO8)  reveals  that  the  con- 
stitutional benefits  held  by  the  courts  to  have  been  waived  were  of 
a  character  and  dignity  eminently  higher  than  the  charter  (local 
constitutional)  benefit  contained  in  Section  I60.  Additionally,  each 
such  case  involved  a  positively  established  and  declared  f\indamental 
constitutional  privilege,  benefit  or  safeguard,  and  not  merely,  as  in 
our  instant  situation,  a  nebulous,  contingent  benefit  (to  have  the 
city  pay  all  prior  service  contributions)  which  could  never  come  into 
fruition  unless  first,  not  as  a  matter  of  right  but  solely  by  grace 
of  three-fourths  of  the  Board  of  Supervisors,  the  class  of  employees 
concerned  is  allowed  the  questioned  prior  service  credit, 

F\arther,  while  some  jurisdictions  in  this  coiAntry  hold 
that  the  granting  of  pensions  by  governmental  bodies  to  their  employ- 
ees involves  the  allowance  of  a  pure  gratuity,  unrelated  to  salary 
or  compensation  for  public  service  (see  137  A.L.R.   2i(.9)  ,  in  Cali- 
fornia the  theory  of  pension  laws  is  that  retirement  payments  there- 
under constitute  additional  and  deferred  salary  or  compensation  for 
services  rendered,   (O'Dea  v.  Cook,  I76  Cal.  659;  Brophy  v.  Retire- 
ment System,  71  Cal.  App,(2)  [|.55) 

It  is  also  the  law  of  this  state,  as  it  is  in  many  of 
the  states  in  this  country  (see  i^.  McQuillin  on  Municipal  Corpora- 
tions, 3rd  Ed,,  pp,  65  et  seq.),  that  one  in  the  public  service 
may  vraive  a  portion  of  the  salary  to  which  he  is  entitled  by  law. 
(Huntsman  v.  Board  of  State  Harbor  Commissioners,  17  Cal,  App.  (2) 
7i|9  -  hearing  denied  by  Supreme  Court;  Gamble  v.  City  of  Sacramento, 
1+3  Cal,  App. (2)  200  -  hearing  denied  by  Supreme  Court;  Myers  v. 
City  of  Calipatria,  li+O  Cal,  App,  295) 
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Thus,  since  a  pension  in  CaL  ifornia  is  treated  as  deferred 
salary,  and  since  a  portion  of  salary  may  be  waived  by  the  public 
employee,  strong  reason  exists  for  concluding,  independent  of  the 
law  discussed  above  vrith  regard  to  waiving  constitutional  benefits, 
that  certain  monetary  benefits  under  pension  laws,  being  viewed  as 
deferred  salary,  are  also  subject  to  waiver  by  the  public  employee 
benefited  thereby* 

It  is  also  to  be  noted  that  the  "waiver"  rule  discussed 
above  is  also  universally  applied  and  invoked  in  the  situation  of 
statutory,  as  well  as  constitutional,  rights  and  benefits*   (See 
23  Gal.  Jur.  627 J  56  Am.  Jur.  108)    In  California  the  waiver  rule 
has  been  codified,  as  a  so-called  "maxim  of  jurisprudence,"  in 
Section  3513  of  the  Civil  Code.   It  is  therein  provided,  in  part, 
that  "Anyone  may  waive  the  advantage  of  a  law  intended  solely  for 
his  benefit.  ,  ,  " 

The  foregoing  "intended  solely  for  his  benefit"  qualifica- 
tion to  the  waiver  rule  is  of  universal  application  in  California 
and  elsewhere  in  the  United  States,  and  applies  with  equal  force  in 
circumstances  involving  waiver  of  both  constitutional  and  statutory 
rights  or  benefits,   (5  Cal.  Jur.  626;  23  Cal.  Jur,  627;  11  Am.  Jur. 
765;  56  Am.  Jur.  108-109)     As  shown  in  the  cited  authorities  and 
as  the  corollary  of  the  just-stated  qualification,  it  is  the  rule 
that  one  may  not  waive  the  benefit  of  a  (constitutional  or  statutory) 
law  which  has  as  its  principal  aim  the  public  good  or  which  purposes 
to  proclaim  or  perpetuate  some  fundamental  public  policy,  and  in 
which  the  element  of  private  benefit  to  a  member  or  segment  of  the 
public  is  only  secondary.   In  such  situation  the  dominant  theme  of 
public  interest  is  deemed  inviolate,  and  thus  not  subject  to  such  a 
partial  disruption  of  the  public  interest  pattern  as  would  result 
from  a  waiver  of  right  by  anyone  affected. 

That  concept  of  "public  interest"  versus  "private  benefit" 
is  an  extremely  evasive  one,  and  one  which  defies  exactitude  in 
definition.   In  our  instant  situation,  however,  I  am  satisfied  that, 
in  view  of  all  attendant  circumstances,  the  character  and  degree  of 
the  "benefit"  conferred  upon  city  employees  by  the  provisions  of 
Charter  Section  l60  stamp  such  benefit  as  a  purely  private  and 
personal  one,  rather  than  one  which  can  be  said  to  embody  as  its 
pervading  purpose  the  public  Interest  or  some  fundamental  public 
policy, 

I  believe  the  foregoing  conclusion  to  be  compelled  by  the 
follovjing  factors: 
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In  the  first  paragraph  of  Charter  Section  165.2  the  follow- 
ing is  recited: 

",  ♦  ,  the  retirement  system  shall  be  applied  to 
persons  employed  on  a  .  .  *  temporary  •  •  •  basis 
only  as  the  board  of  supervisors  shall  determine 
by  ordinance  enacted  by  three-fourths  vote  of  all 
members  of  the  board," 

Paragraph  (G)  of  that  same  section  provides: 

"The  following  time  and  service  shall  be  included 
in  the  computation  of  the  service  to  be  credited 
to  a  member  for  the  purpose  of  determining  whether 
such  member  qualifies  for  retirement  and  calculating 
benefits: 


"(ll)  Prior  service  determined  and  credited  as  pre- 
scribed by  the  board  of  supervisors  for  persons  who 
are  members  under  section  l65." 

Thus,  it  is  within  the  entire  discretion  and  grace  of  the 
Board  of  Supervisors  to  determine  whether  "prior  service"^ in  a  tem- 
porary position  shall  be  rewarded  by  the  allovrance  of  retirement 
credit  for  such  service.   No  right  to  such  credit  is  afforded,  in 
any  measure  or  degree,  to  the  concerned  employees  -  unless  the 
Board  chooses  to  take  the  necessary  legislative  action  by  a  three- 
fourths  vote.   I  am  unable  to  detect  any  underlying  public  policy 
in  Section  160  which  would  override  the  mllingness  of  the  concerned 
employees,  in  a  manifestation  of  one  of  the  most  compelling  of  all 
motives,  i.e.,  self-interest,  to  get,  through  grace,  some  benefit 
in  a  situation  where,  through  right,  they  can  command  nothing,   I 
cannot  conceive  that  the  electorate  was  intending  to  proclaim,  in 
the  "prior  service  contributions"  provisions  of  Section  160,  a  pub- 
lic policy  inviolate  against  vraiver  by  the  benefited  employees,  when^ 
in  the  other  charter  provisions  noted,  the  same  electorate  insepar- 
ably tied  the  Section  160  benefit  in  with  the  uncertainty  and  con- 
tingency which  characterizes  the  issue  of  whether  such  prior  service 
credit  could  ever  come  into  realization. 

In  light  of  the  foregoing,  it  is  my  conclusion  that  the 
Board  of  Supervisors,  on  the  basis  of  waiver  of  the  Section  l60 
"benefits"  by  the  employees  to  be  affected,  may  enact  (by  three- 
fourths  vote)  the  necessary  ordinance  granting  the  questioned  prior 
service  credit  upon  the  condition  that  such  affected  employees  pay 
into  the  retirement  fund  their  respective  amounts  of  normal  contrib- 
utions for  the  period  involved. 
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It  is  recommended  that  the  ordinance  be  so  drafted  as  to  make 
it  clear  that  the  prior  service  credit  given  thereby  will  run  only 
to  such  employees  as  are  vdlling  to  waive  the  benefits  of  F:ection 
160,  in  the  particulars  under  consideration,  and  who  make  the 
necessary  payment  of  normal  contributions  for  the  credited  period. 
It  is  further  recommended,  in  order  to  clearly  preserve  the  intent 
of  the  Board  that  no  such  prior  service  credit  is  to  accrue  to 
anyone  unless  the  "payment  of  normal  contributions"  condition  is 
fulfilled,  that  the  ordinance  expressly  provide  that  the  Board 
vould  not  have  passed  an  ordinance  granting  the  questioned  prior 
service  credit  without  such  condition. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


wb/nfj-/ 


To:     Board  of   Supervisors 
235   City  Hall 

Attn:      John  R,    McGrath 

Clerk  of  the  Board 
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SUBJECT:   MAY  BOARD  OF  SUPERVISORS  CONDUCT  HEARINGS  FOR 
PUPPOSE  OF  INQUIRY  AS  TO  CONDUCT  OF  AFFAIRS  OP 
REDEVELOPMENT  AGENCY  AND  DISCHARGE  OF  ITS  DIRECTOR? 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"Local  press  reports  have  commented  extensively  on 
recent  actions  of  the  San  Francisco  Redevelopment  Agency, 
which  have  culminated  in  the  dismissal  of  its  Director. 

"In  view  of  the  sharply  divergent  and  widespread  opinions 
concerning  the  Agency's  operations  and  their  effect  upon  the 
public  welfare,  it  would  aopear  essential  that  there  be  made 
a  clarification  of  the  Agency's  duties  and  powers. 

"In  that  connection,  it  has  occurred  to  me  that  the  Board 
of  Supervisors  may  be  authorized  to  invoke  its  power  of 
hearing  and  inquiry  pursuant  to  the  provisions  of  Section 
21  and  22  of  the  Charter.   However,  it  may  be  that  those 
sections  are  inapplicable  with  respect  to  the  Redevelop- 
ment Agency  because  of  that  body's  hybrid  origin  and  distinc- 
tive characteristics. 

"Therefore,  will  you  kindly  advise  me  whether  or  not  the 
Board  of  Supervisors  has  the  right  under  the  provisions  of 
Sections  21  and  22  of  the  Charter  to  conduct  hearings  for  the 
purposes  of  inquiry  into  the  affairs  of  the  Redevelopment 
Agency,  and,  more  particularly,  into  the  circumstances  sur- 
rounding the  dismissal  of  its  Director." 

OPINION 

Section  21  of  the  charter  provides: 

"The  mayor,  the  board  of  supervisors,  the  chiaf  adminis- 
trative officer,  the  controller,  or  any  board  or  commission 
appointed  by  the  mayor,  relative  solely  to  the  affairs  under 
its  control,  may  require  such  periodic  or  special  reports  of 
departmental  costs,  operation  and  expenditures,  examine  the 
books,  papers,  records  and  accounts  of,  and  inquire  into 
matters  affecting  the  conduct  of  any  department  or  office  of 
the  city  and  county,  and  for  that  purpose  may  hold  hearings. 
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subpoena  witnesses,  administer  oaths  and  compel  the  pro- 
duction of  books,  papers,  testimony  and  other  evidence." 
(Underscoring  ours.) 

In  City  Attorney's  Opinion  No.  3318  re  Investigation  by  Board 
of  Supervisors  of  Activities  of  Other  Officials  Regarding  Campaign 
for  Charter  Amendment  No.  1  (Public  Utilities  Commission),  issued 
October  17»  19)4.1,  it  was  stated: 

"This  section  must  be  read  in  conjunction  with  Sec- 
tion 22  of  the  Charter  which  provides  as  follows: 

"'Neither  the  board  of  supervisors,  nor  its  com- 
mittees, nor  any  of  its  members  shall  dictate,  suggest 
or  interfere  with  appointments,  promotions,  compensa- 
tions, disciplinary  actions,  contracts,  requisitions 
for  purchases  or  other  administrative  recommendations 
or  actions  of  the  chief  administrative  officer,  or  of 
department  heads  under  the  chief  administrative  officer, 
or  under  the  respective  boards  or  commissions.  ...  and 
any  dictation,  suggestion  or  interference  herein  pro- 
hibited on  the  part  of  any  supervisor  or  member  of  "a 
board  or  commission  shall  constitute  official  miscon- 
duct; .  .  .  ' 

"When  you  road  these  two  sections  together  --  that  is, 
the  right  of  investigation  which  seems  to  be  granted  by 
Section  21  and  the  prohibition  contained  in  Section  22  -- 
it  appears  to  me  that  the  only  investigations  which  the 
Board  of  Supervisors  or  any  of  its  officers  or  committees 
may  make  are  those  which  relate  solely  to  affairs  under  the 
particular  control  of  the  board  or  committee  desiring  to 
make  the  investigation, 

"Section  22  prevents  the  Board  of  Supervisors  from  dic- 
tating, suggesting  or  interfering  with  administrative  matters 
which  are  under  the  jurisdiction  of  any  other  officer,  board 
or  commission.  Therefore,  I  reiterate  that  such  invest igaticns 
as  the  Board  of  Supervisors  may  make  are  those  limited  to 
cases  in  which  the  Board  could  take  some  action  to  remedy  any 
violation  of  the  law  which  might  exist." 

In  City  Attorney's  Opinion  No.  711  re  Control  of  Board  of  Su- 
pervisors over  actions  of  Civil  Service  Commission,  dated  July  3, 
1933,  it  was  stated: 

"Section  21  of  the  charter  gives  to  the  board  of  super- 
visors and  certain  other  officials  the  right  to  examine  books, 
papers  and  records  and  to  inquire  into  matters  affecting  the 
conduct  of  any  department  or  office  in  the  city  and  county, but 
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its  power  is  limited  to  matters  which  are  solely  under 
the  control  of  the  particular  board  or  officer  mentioned 
and  as  the  board  of  supervisors,  pursuant  to  the  provisions 
of  Section  22,  is  prohibited  from  interfering  with  disci- 
plinary actions  or  other  administrative  recommendations 
taken  by  the  various  boards  or  commissions,  there  is  no 
action  which  the  board  of  supervisors  could  take  which  would 
in  any  way  interfere  with  the  action  taken  by  your  commissicn 
in  sending  the  notice  to  the  various  employees  of  the  city 
and  county. " 

Section  33200  of  the  Health  and  Safety  Code  (Community  Rede- 
velopment Law)  provides: 

"There  is  in  each  community  a  public  body  corporate  and 
politic  known  as  the  Redevelopment  Agency  of  the  community." 

Section  33201  sets  out; 

"An  agency  shall  not  transact  any  business  or  exercise 

any  powers  under  this  part  unless,  by  resolution,  the  legis- 

latiVQ  body  declares  that  there  is  need  for  an  agency  to 
function  in  the  community." 

Section  33265  recites: 

"An  agency  may  select,  appoint,  and  employ  such  perman- 
ent and  temporary  officers,  agents,  counsel,  and  employees 
as  it  requires,  and  determine  their  qualifications,  duties, 
benefits,  and  compensation,  subject  only  to  the  conditions 
and  restrictions  imposed  by  the  legislative  body  on  the  ex- 
penditure or  incumbrance  of  the  budgetary  funds  appropriated 
to  the  community  redevelopment  agency  administrative  fund." 

The  Board  of  Supervisors  of  the  City  and  County  of  San  Fran- 
cisco on  August  10,  19i+o  passed  Resolution  No.  779  (Series  of  1939), 
declaring  the  need  for  an  agency  to  function. 

In  City  Attorney's  Opinion  No.  k^kk*  dated  June  11,  19l4-8j  it 
was  stated,  in  part,  as  follows: 

"Community  redevelopment  as  dealt  with  in  the  Community 
Redevelopment  Law  is  not  a  municipal  affair.   It  is  a  state 
affair " 

"The  Board  of  Supervisors  in  proceeding  under  the  Act 
does  not  exercise  the  broad  powers  of  the  City  and  County 
as  to  municipal  affairs,  but  is  acting  rather  as  the  legis- 
lative body  of  the  City  and  County  functioning  as  a  state 
agency.   To  be  valid,  the  acts  of  the  B^-a  rd  of  Supervisors 
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must  bo  authorized  by  the  state  law  under  which  it  pro- 
ceeds. " 

In  City  Attorney's  Opinion  No.  1^225,  January  7>  19i;9,  it  was 
stated  the  Redevelopment  Agency  is  a  public,  corporate  body,  created 
by  state  law  to  function  as  a  state  affair,  and  activated  in  this 
comm\anity  by  a  declaration  of  need  in  accordance  with  the  terms  of 
the  Act. 

In  Belovsky  v.  Redevelopment  Authority  (Pa.),  Sk  A.  2d  2??, 
at  28[(.,  it  is  stated  a  redevelopment  authority  has  been  hold  not  to 
be  a  municipal  corporation. 

The  language  of  Section  33200  and  Section  33201  of  the  Com- 
munity Redevelopment  Law  is  similar  in  nature  to  Section  3'4-2l4.0  of  the 
Housing  Authorities  Law.   In  the  case  of 

Housing  Authority  vs.  City  of  Los  Angeles, 

30  Cal.  2d  i533,    at  pages  061  and  862, 

the  Supreme  Court  of  this  state  hold: 

"...  through  action  of  the  city  council,  the  'Housing 
Authority  of  the  City  of  Los  Angeles'  was  organized  to 
function  as  the  creature,  however,  of  the  state  legisla- 
tive  action.  (Section  [4.  of  the  Act,  Health  and  Safety 
Code,  §314.214.0.)   The  housing  authority  was  thereby  created 
as  a  state  agency,  'a  public  body  corporate  and  politic, ' 
and  is  not  an  agent  of  the  city  in  vhich  it  functions. 
Similarly  the  city  under  the  Housing  Authorities  Law  is 
an  agency  of  the  state,  functioning  under  state  law  to 
fulfill  state  purposes,  and  is  not  acting  pursuant  to  its 
fundamental  law  to  effect  solely  municipal  objectives. 
(Housing  Authority  v.  Superior  Court,  supra,  3S   Cal.  2d  SSO , 
558|  Kleibor  v.  City  &  County  of  San  Francisco,  supra,  18  Cal 
2d  710,  7214.-725.)   Each  functioning  body,  the  city  and  the 
housing  authority,  is  a  separate  body  politic  vested  with 
specific  duties  and  powers  under  the  Housing  Authorities  Law 
and  Housing  Cooperation  Law  to  effect  a  state  objective. 
Neither  is  functioning  indopendontly  of  that  state  law.   In 
pursuing  the  state  objective  each  is  governed  by  the  state 
law  and  neither  may  exercise  powers  not  vested  or  recognized 
by  that  law. " 

Both  the  Redevelopment  Agency  and  the  City  and  County  of  San 
Francisco  may  exercise  only  those  powers  which  are  recognized  by  the 
Community  Redevelopment  Law  in  matters  affecting  redevelopment  of 
slum  and  blighted  areas. 
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There  is  no  provision  in  the  Community  Redevelopment  Law 
which  gives  to  the  Board  of  Supervisors  any  authorization  to  inquire 
into  the  affairs  of  the  Redevelopment  Agency, 

For  the  reasons  stated  above,  it  is  my  opinion  that  the  Board 
of  Supervisors  does  not  have  the  right  under  the  provisions  of  Sec- 
tions 21  and  22  of  the  Charter,  or  under  the  Commvmity  Redevelopment 
Law,  to  conduct  hearings  for  the  purpose  of  inquiry  into  the  affairs 
of  the  Redevelopment  Agency,  and,  more  particularly,  into  the  circum- 
stances surrounding  the  dismissal  of  its  director. 

Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney. 


TO:   SUPERVISOR  JOHN  J.  FERDON 

235  City  Hall,  San  Francisco  2 


MG/TJB 
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SUBJECT:   IS  THE  REDEVELOPMENT  AGENCY  REQUIRED  TO  PILE  A 
SUBDIVISION  MAP  WITH  THE  CALIFORNIA  REAL  ESTATE 
COMMISSION  FOR  ANY  OF  ITS  PROJECTS? 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"At   the   regular   Agency  meeting  of  February  l6,    19$ks 
you  were   requested  to  render   your    opinion  as   to 
whether   it    is   legally  required  that    the   Agency  file    a 
Subdivision  Hap   with  the    California  Real  Estate    Commis- 
sion for  any  of    its  projects," 

OPINION 

The  Subdivision  Map  Act  is  contained  in  Sections  ll500  to  II628 
of  the  Business  and  Professions  Code,  A  review  of  tte  Map  Act 
clearly  indicates  that  the  administration  of  such  act  is  by  the 
local  governing  bodies  and  not  the  Commissioner  of  Real  Estate, 
§11525  of  the  Business  and  Professions  Code  provides  that  "the 
control  of  the  design  and  improvement  of  subdivisions  is  vested 
in  the  governing  bodies  of  cities  and  of  counties  .  .  ," 

Section  ll550  of  the  Business  and  Professions  Code  provides  that 

a  subdivider  shall  file  copies  of  the  tentative  map  or  maps  with 

the  advisory  agency  or  with  the  clerk  of  the  governing  body  if 
Lhere  is  no  advisory  agency. 

Section  II6IO  of  the  Business  and  "Professions  Code  provides  that 
the  final  map  shall  be  filed  with  the  governing  body  of  the  city 
or  county  for  approval. 

Even  though  not  material  here,  it  may  be  well  to  point  out  that  in 
the  case  of  Morris  v.  Reclamation  District  No,  I08 ,  1?  Cal,  2d  l\.3 
at  page  S3>    the  Supreme  Court  held  that  the  so-called  Map  Act 
(Subdivision  Map  Act  Stats,  of  1937,  etc.)  does  not  apply  to  sub- 
divisions of  land  by  a  reclamation  district,  or  in  fact  subdivi- 
sions by  any  public  agency  or  public  officer  where  such  subdivi- 
sions are  authorized  by  law.   The  definition  of  "subdivider"  as 
contained  in  the  Map  Act  does  not  include  such  persons  or  agencies, 
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It  might  be  well  to  note  that  Sections  11000  to  11021  of  the 
Business  and  Professions  Code,  dealing  with  regulation  of  trans- 
actions in  subdivided  lands,  contains  a  requirement  in  Section 
11010  Ghereof  thr.t  prior  to  the  time  when  subdivided  lands  are 
offered  for  sale  or  lease,  the  owner,  his  a^ent  or  subdivider 
shall  notify  the  real  estate  commissioner  in  writing  of  his 
intention  to  sell  such  offering.   The  section  also  provides  for 
the  contents  of  such  notice.   There  may  be  some  question  as  to 
whether  the  Redevelopment  Agency  could  be  required  to  file  such 
a  notice  with  the  Real  Estate  Commissioner,   However,  inasmuch  as 
the  Agency  is  not  presently  faced  with  the  problem,  as  it  will 
take  several  years  before  the  Agency  will  be  in  a  position  to 
sell  any  Irjid,  we  are  not  discussing  this  problem  at  this  time. 

There  is  no  provision  in  the  Subdivision  Map  Act,  or  in  the  pro- 
visions of  the  Business  and  Professions  Code (dealing  with  regula- 
tion of  transactions  in  subdivided  lands)  which  requires  the  fil- 
ing of  a  subdivision  mrp  with  the  California  Real  Estate  Commis- 
sion, and  hence  none  is  required  to  bo  so  filed. 

You  are  thus  advised  in  connection  with  your  inquiry  as  submitted. 

Respectfully  submitted, 


DION  R.  HOLM 
MG/NSW  City  Attorney 


To:   Redevelopment  Agency  of  the 

City  end  County  of  Saji  Francisco 
512  Golden  Gate  Avenue 
San  Francisco  2. 

Attention:   Dr.  J.  Joseph  Hryes,  Chairman. 


Opinion  No,    800 
March  8,    195i| 

SUBJECT:      HAS   THE    CITY  AUTHORITY   TO   ORDER    OWNER   OF   THE   PROPERTY 
TO   ERECT   A  PENCE   OR   BARRICADE    THAT  WILL   EFFECTIVELY 
PREVENT    CHILDREN  FROM  GAINING   ACCESS  TO   QUARRY. 

Dear   Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as  follows; 

REQUEST 

"Recently  a  child  wr.s   fatally   Injured  by  a  fall   in  a 
quarry   located  between  Edgohill   Way   foid  Ulloa   Street, 
e    short   distance   west   of  Laguna  Honda  Boulevard,    and 
since   then  I   have  received   several   l,etters   from  Parent 
eiubs  of  the    nearby  schools  requesting  that  action  be 
taken  to  eliminate  the    hazard  presented  by  the   quarry, 

"Your   opinion  is  reauested  as   to   whether  the    City   has 
authority   to   order   the    owner   of   the   property   to   erect   a 
fence   or   barricade   that   will   effectively  prevent   children 
frorii  gaining   access   to    the   quarry," 

OPINION 

In  considering  your  request  it  is  necessary  to  consider  what  duty, 

if  any,  the  property  owner  would  owe  to  trespassing  children  who 
may  come  upon  the  owner's  property  to  the  endangerment  of  their 
health  and  safety. 

If  it  is  determined  that  the  property  owner  owes  trespassing  child- 
ren a  duty  to  build  a  fence  around  his  property  to  keep  them  out  in 
order  to  protect  them  against  death  or  serious  bodily  harm  then  it 
may  well  be  concluded  that  a  failure  to  fence  one's  property  would 
amount  to  the  maintonanoo  of  a  public  nuisance. 

Civil  Code,  §3ij.79  defines  nuisance: 

"§3l4-79:   Anything  which  is  injurious  to  health,  or  is 
indecent  or  offensive  to  the  senses,  or  an  obstruction 
to  the  free  use  of  property,  so  as  to  interfere  v;ith  the 
comfortable  enjoyment  of  life  or  property,  or  unlawfully 
obstructs  the  free  passage  or  use,  in  the  customary 
manner,  of  any  navigable  lake,  or  river,  bay,  stream, 
c^nal,  or  basin,  or  any  public  park,  square,  street,  or 
highway  is  a  nuisance," 
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Civil  Code ,   §3i;8o  defines  public  nuisance: 

"§3^4-80,   A  publio  nuisance  is  one  which  affects  at  the 
same  time  an  entire  community  or  neighborhood,  or  ojiy 
considerable  number  of  persons,  although  the  extent  of 
the  annoyrnce  or  damage  inflicted  upon  individuals  may 
be  unequal." 


Where  one  maintains  a  public  nuisance,  the  proper  remedy  to  have 
it  abated  would  be  relief  by  Injunction.   (CCP  731)   This  would 
be  the  relief  prayed  for  by  the  City  if  it  sought  to  have  the 
property  fenced  by  the  owner.   (People  v.  Oliver,  86  CA  2,  885). 

Marino  v,  Valenti,  ll8  CA  2,  830  at  814.1  discusses  very  thoroughly 
the  duty  which  an  owner  of  land  owes  to  trespassing  children.  The 
court  s"ld  "we  start  with  the  principle  that  a  man  must  so  use  his 
property  as  to  cause  no  \inreasonable  harm  to  another.   It  has  been 
said  that  he  owes  no  duty  to  trespassers  upon  his  Icjid,  to  put  or 
keep  it  in  a  reasonably  safe  condition  for  them,  or  to  conduct  his 
activities  in  a  manner  not  to  endanger  them." 

An  exception  to  this  rule  relating  to  trespassers  as  stated  above 
exists  in  favor  of  trespassing  children  and  is  characterized  in 
those  situations  involving  "attractive  nuisances," 

The  court  in  Marino  v,  Valenti  sets  out  the  "attractive  nuisance" 
doctrine  as  follows: 

"A  possessor  of  land  is  subject  to  liability  for 
bodily  harm  t>_.  young  children  trespassing  thereon 
caused  by  a  structure  or  other  artificial  condition 
which  he  maintains  upon  the  land,  if  (a)  the  place 
where  the  condition  is  maintained  is  one  upon  which 
the  possessor  knows  or  should  know  that  such  children 
are  likely  to  trerpass,  and  (b)  the  condition  is  one 
of  which  the  possessor  knows  or  should  know  and  which 
he  realizes  or  should  realize  as  involving  an  unreason- 
able risk  of  death  or  serious  bodily  harm  to  such  child- 
ren, and  (c)  the  children  because  of  their  youth  do  not 
discover  the  condition  or  realize  the  risk  involved  in 
intermeddling  in  it  or  in  coming  within  the  area  made 
dangerous  by  it,  and  (d)  the  utility  to  the  possessor 
of  maintaining  the  condition  is  slight  as  compared  to 
the  risk  of  young  children  involved  therein," 
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See  also  Restatement  of  the  Law  of  Torts,  Section  339. 

The  court  in  the  Marino  Case  in  effect  holds  that  it  is  a  question 
of  fact,  considering  all  the  circumstances  of  the  particular  situa- 
tion weighed  in  the  light  of  the  principles  set  forth  in  the  doc- 
trine, as  to  whether  or  not  a  particular  activity  can  be  said  to 
constitute  the  maintenance  of  an  attractive  nuisance.   In  the  situa- 
tion presented  by  your  request,  it  is  necessary  to  consider  whether 
or  not  the  maintenance  of  a  quarry  unfenced  is  deemed  to  be  a  danger- 
ous contrivance;  that  it  is  a  lure  to  children;  that  the  children 
would  be  unable  to  foresee,  comprehend  or  avoid  the  danger  into  which 
they  are  drawn;  that  the  owner  knows  or  has  reason  to  believe  the 
children  will  be  attracted  to  the  quarry  and  subjected  to  injury 
thereby. 

An  extensive  review  of  case  authority  fails  to  disclose  any  condi- 
tion as  here,  or  similar  to  this,  where  it  has  been  held  to  be  a 
public  nuisance  for  an  owner  or  possessor  of  land  to  fail  to  erect 
a  fence  on  his  property  so  as  to  keep  out  trespassing  children. 
See  McQuillin  3r'd  Ed,  re  quarries, 

36  Am.  Jur.  818  remarks: 

"Pits  and  excavations  on  land  embody  no  dangers  that 
are  not  readily  apparent  to  everyone  even  very  young  child- 
ren.  For  this  reason,  the  proprietor  is  under  no  obligation, 
as  a  rule,  to  fence  or  otherwise  guard  such  places  ,  .  ," 
"The  character  of  the  danger  as  open  and  obvious,  or  hidden 
or  latent,  is  an  important  consideration"  (Referring  to  the 
application  of  the  doctrine  of  "attractive  nuisances,") 

Before  concluding,  mention  should  be  mede  of  Section  2L|ij-00  of  the 
Health  and  Safety  Code,   There  it  provides: 

"Every  person  owning  land  in  fee  simple  or  in  possession 
thereof  under  lease  or  contract  of  sale  who  knowingly  per- 
mits the  existence  on  the  premises  of  any  abandoned  mining 
shaft,  pit,  well,  septic  tank,  cesspool,  or  other  abandoned 
excavation  dangerous  to  persons  legally  on  the  premises,  or 
to  minors  under  the  age  of  twelve  years,  who  fails  to  cover 
or  fence  securely  any  such  dangerous  abandoned  excavation  and 
keep  it  so  protected,  is  guilty  of  a  misdemeanor," 
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The  piirpose  of  this  section  is  to  make  it  a  criminal  offense  for  an 
owner  or  possessor  of  lend  to  knowingly  permit  the  existence  on  his 
premises  of  any  abandoned  mining  shaft,  pit,  well,  septic  tank, 
cesspool,  or  other  abandoned  excavation  dangerous  to  persons  leg- 
ally on  the  premises,  or  to  minors  under  the  age  of  twelve  years, 
and  who  fails  to  cover  or  fence  securely  any  such  abandoned  excava- 
tion and  keep  it  so  protected. 

Research  fails  to  disclose  any  court  decision  or  interpretation  of 
this  section.   Certain  observations,  however,  can  be  made  from  a 
careful  reading  of  the  section. 

It  would  appear  that  the  legislature  in  enacting  Section  2U1;00  was 
setting  up  a  standard  of  care  to  be  observed  by  such  owners  or  pos- 
sessors concerned.   To  violate  this  standard  of  care  was  made  a 
crime.   Further,  since  the  law  does  sot  out  a  standard  of  care,  a 
violation  of  it  would  amount  to  negligence  per  se ,   See  Satterlee 
V,  Orange  Glenn  School  Dist,  (191+7),   29  Cal.  2d  58l. 

Let  us  consider  Section  2l4l-00  further.   Whose  protection  was  sought 
by  the  legislature  when  it  passed  this  law?  An  obvious  group  would 
be  (as  clearly  set  out  in  the  statute)  "persons  legally  on  the  prem- 
ises,"  This  of  course  would  include  all  persons  legally  on  the 
premises  whether  they  be  adults  or  minors.   The  law  also  seeks  to 
protect  "minors  imder  the  age  of  twelve  years,"   But  what  minors 
under  twelve  are  we  to  consider?   It  is  not  concerned  with  minors 
legally  on  the  premises  for  the  statute  already  applies  to  them.  Is 
the  law  seeking  to  set  out  the  "attractive  nuisance"  doctrine  and 
thereby  concerned  only  with  a  particular  group  of  trespassing  minors? 
The  language  of  this  section  does  not  seem  so  restrictive  for  the 
"attractive  auisance"  doctrine  may  apply  to  children  over  twelve, 
(Marine  v.  Valenti,  supra).   Does  the  law  seek  to  protect  all  tres- 
passing minors  under  twelve  regardless  of  the  "attractive  nuisance" 
doctrine?   The  language  of  the  act  is  "  ,  .  .  dangerous  ,  ,  ,  to 
minors  under  the  age  of  twelve  years  ..."   It  would  appear  that 
the  legislature  had  this  group  in  mind  since  the  wording  is  broad 
and  general.  Does  the  section  apply  to  minors  who  are  not  on  the 
property?   Here  too  the  language  is  sufficient  to  embrace  this 
group.   Must  this  last  group  of  minors  be  only  those  in  close  prox- 
imity to  the  premises  or  would  it  include  those  remotely  removed? 
Again,  the  language  is  broad  enough  to  include  both  bodies.   Is  the 
legislature  then  creating  a  responsibility  on  an  owner  or  possessor 
regardless  of  whether  these  minors  umder  twelve  are  trespassers  or 
remotely  removed  from  the  premises  merely  on  a  showing  that  the  con- 
dition existing  as  referred  to  in  the  section  can  be  shown  to  be 


Opinion  No,   800 
March  8,    195i4- 
Pege   5. 

dangsrous?  This  raises  an  inquiry  as  to  when  does  the  criminal  or 
negligent  act  arise  --  before  or  after  minors  under  twelve  come  on 
the    premises'! 

Another   inquiry  presented  by  this   law  is  whether   or   not   a  violation 
of    it  constitutes  a  nuisance,   and   if   so,   would   it  be   a  public   or 
private   nuisance. 

It  would  appear   that   Section   2l|.i|00   is   vegue    and   ambiguous   leaving 
serious   doubt   in  my  mind  as   to    its   constitutionality.      It   is  prac- 
tically impossible   to    say   when  a   crime  might  be   committed  insofar  as 
minors   under   twelve   are   concerned. 

Therefore,    in   answering  your  request,    I  prefer  to    discount    Section 
2i|400   of   the  Health  k  Safety  Code.      Considering   then  your   request    in 
the   light    of  my  discussion  prior   to    a   consideration  of   Section   2kk-00, 
it   is  my  opinion  that   the    "attractive  nuisance"   doctrine   does  not 
apply   to  an   open  unfenced  quarry,    and   hence,    the   City  is  without 
power  to   cause   the    owner   or  possessor  to  fence   the    same. 

In  the   exercise    of   local  police   powers,    a   quarry  may  be  made   the    sub- 
ject  of  control.      If  an  ordinance   vjere   passed  by  the   Board  cf  Super- 
visors  declaring   unfenced  quarries    to  be    dangsrous   to    the    health  and 
safety  of  trespassing   children,    then,    relying   on   said  ordinance, 
action  could   be   maintained   to   abate   the   maintenance    of   an  xmfenced 
quarry.      See  McQuillin  3rd  Ed.    Section  2L|..33i|.» 

Respectfully   submitted, 


DION    R.    HOLM 
WEM/WB  City  Attorney 


To:      Mr.    Sherman  P.    Duckel 

Director   Department    of   Public   Works 
Through:    Mr".   T.   A.    Brooks,    Chief 
Administrative   Officer, 
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dangerous?  Th.is  raises  an  inquiry  as  to  wLen  does  the  criminal  or 
negligent  act  arise  --  before  or  rfter  minors  under  twelve  come  on 
the  premises'? 

Another  inquiry  presented  by  this  law  is  whether  or  not  a  violation 
of  it  constitutes  a  nuisance,  and  if  so,  would  it  be  a  public  or 
private  nuisance. 

It  would  apperr  that  Section  2^4400  is  v?gue  and  ambiguous  leaving 
serious  doubt  in  my  mind  as  to  its  constitutionality.   It  is  prac- 
tically impossible  to  say  v/hen  a  crime  might  be  committed  insofar  as 
minors  under  twelve  are  concerned. 

Therefore,  in  answering  your  request,  I  prefer  to  discount  Section 
214)4.00   of  the  Health  &  Safety  Code,   Considering  then  your  request  in 
the  light  of  my  discussion  prior  to  a  consideration  of  Section  2i|i;00, 
it  is  my  opinion  that  the  "attractive  nuisance"  doctrine  docs  not 
apply  to  an  open  unfenced  quarry,  and  hence,  the  City  is  without 
power  to  cause  the  owner  or  possessor  to  fence  the  same. 

In  the  exercise  of  local  police  powers,  a  quarry  may  be  made  the  sub- 
ject of  control.   If  an  ordinance  were  passed  by  the  Board  of  Super- 
visors declaring  unfenced  quarries  to  be  dangerous  to  the  health  and 
safety  of  trespassing  children,  then,  relying  on  said  ordinance, 
pction  could  be  maintained  to  abate  the  maintenance  of  an  unfenced 
quarry.   See  McQuillin  3rd  Ed,  Section  2U.,33lj-» 

Respectfully  submitted. 


DION  R.  HOLM 
WEM/WFB  City  Attorney 


To:   Mr.  Sherman  P,  Duckel 

Director  Department  of  Public  Works 
Through:  Mr.  T,  A.  Brooks,  Chief 
Administrative  Officer, 
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SUBJECT:   LIBRi.RY  DEPi.RTLElIT  IN  RELATION  TO 
PUBLIC  CONTRACT  PROCEDURE. 


Gentlemen: 

I  have  received  your  request  for  an  opinion  concerning  the 
powers  and  duties  of  the  Library  Department  in  relation  to  the  Public 
Contract  procedure  set  forth  in  section  95  of  the  Charter.   For  the 
purposes  of  brevity,  I  shall  not,  at  this  time,  repeat  the  specific 
questions  you  ask,  but,  Instead,  I  shall  state  them  as  they  are 
answered  in  my  opinion. 

OPINION 

Section  95  establishes  the  methods  by  which  public  works 
and  improvements  shall  be  performed  by  the  City  and  County  of  San 
Francisco. 

Section  99  of  the  Charter  provides  that  "the  board  of  super- 
visors shall,  by  ordinance,  establish  the  necessary  procedure  to  be 
followed  in  the  advertising  for  bids,  the  award  of  contracts,  the 
supervision  of  contract  work  ..." 

Pursuant  to  Section  99,  Ordinance  No.  tj.792  (Series  of  1939) 
was  passed  entitled  "Procedure  for  Bidding  and  Entering  into  Contract 
— Public  liorks."  This  ordinance  is  codified  as  Article  2  of  the 
Public  Works  Code,  Part  II,  Chapter  X  of  the  San  Francisco  Municipal 
Code. 

Prom  these  premises  I  proceed  to  answer  your  questions. 

Question  1 .   Is  the  Library  Department  one  of  the  depart - 
ments  referred  _t o_  jji  and_  cqntemplated  by 'Section  9T  of  the  present 
charter? 

Section  95  governs  ''the  construction,  reconstruction  or 
repair  of  public  buildings,  streets,  utilities  or  other  public  works 
or  improvements"  in  the  City  and  County  of  San  Prsncisco.   There  can 
be  no  doubt  that  a  library  is  a  public  building.   The  Library  Depart- 
ment is  established  by  Section  l[.3   of  the  Charter  as  one  of  the  depart- 
ments of  the  City  and  County  of  San  Francisco,  and,  accordingly  it 
must  be  one  of  the  departments  contemplated  by  Section  95-  Since  the 
Library  Department  is  under  the  Kayor  and  not  the  Chief  Administrative 
Officer,  it  is  treated  in  Section  95  as  one  of  the  "departments  not 
under  the  Chief  Administrative  Officer."  Therefore,  the  answer  to 
•-":uestion  1  is  YES. 
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Question  2 ,   Is  the  City  Librarian  one  of  the  heads  of 
department  referred  to  in  and  contemplated  by  Section  95  of  the 
present  charter? 

Paragraph  3  of  Charter  Section  k3f   which  regulates  the 
Library  Department,  provides: 

"The  library  commission  shall  appoint  a  librarian  and 
a  secretary  viho   shall  hold  office  at  its  pleasure.   The 
librarian  shall  be  the  chief  executive  of  the  department 
and  shall  be  the  appointing  officer  for  the  department 
as  provided  in  Section  20  of  the  Charter." 

Section  20  of  the  Charter  provides: 

"SECTION  20.   Each  elective  officer  in  charge  of  an 
administrative  office,  the  chief  executive  appointed  by 
each  board  or  commission,  the  controller,  the  chief 
administrative  officer,  and  each  department  head  appoint- 
ed by  the  chief  administrative  officer  shall  have  the 
powers  and  duties  of  a  department  head,  except  as  other- 
wise specifically  provided  in  this  charter."   (Emphasis 
added) 

Since  the  Library  Department  is  subject  to  Section  95 
(Question  1),  and  since  by  the  above  cited  sections  the  Librarian  is 
designated  as  the  head  of  the  Library  Department,  it  follows  that  the 
City  Librarian  is  one  of  the  heads  of  department  referred  to  in  and 
contemplated  by  Section  95  of  the  present  charter.   Therefore,  the 
answer  to  Question  2  is  lES, 

Question  3 •   Is  the  City  Llbrari an  as  the  head  of  the 
Library  Department  empowered  by  Section  95"  of  the  Charter  to  author- 
ize any  public  work  or  improvements  concerning  his  department  and  is 
he  respons'ible  "for  prepa'rlne.  and  submittin,;  detailed  estimates  for 
such  contemplated  public  work  or  Improyement? 

Section  95  makes  a  distinction  as  to  procedure  between 
public  works  estimated  to  cost  less  than  J;t)2000  and  those  vrhere  the 
expenditure  Involved  is  over  ,,.2000.  Section  95  specifically  pro- 
vides that  all  public  vrorks  or  improvements  where  the  expenditure  is 
more  than  ^^2000  must  be  done  by  contract,  except  in  certain  emergen- 
cies not  pertinent  here.   On  the  other  hand,  where  the  work  is 
estimated  to  cost  less  than  .2000  it  may  be  done  in  any  of  three 
ways:   (1)  by  contract,  (2)  by  written  order,  or  (3)  "by  the  employ- 
ment of  the  necessary  labor  and  purchase  of  the  necessary  materials 
and  supplies  directly  by  the  City  and  County."   In  order  to  answer 
your  Question  3>  it  is  necessary  to  consider  it  in  the  light  of  this 
distinction. 
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Section  95  provides: 


"Any  public  work  or  improvement  estimated  to  cost  less 
than  two  thousand  dollars  (•,,52,000)  may  be  performed  under 
contract  or  written  order  or  by  the  employment  of  the 
necessary  labor  and  purchase  of  the  necessary  materials 
and  supplies  directly  by  the  city  and  county^  Any  public 
work  or  improvement  executed  by  the  city,  other  than 
routine  repair  work,  shall  be  authorized  by  the  chief 
administrative  officer  or  by  the  heads  or  /sic/  depart- 
ments not  under  the  chief  administrative  officer,  only 
after  detailed  estimates  have  been  prepared  and  submitted 
by  the  head  of  the  department  concerned."   (Underlining 
added) 

"Executed"  has  been  defined  by  liebster  (2d  unabrided  ed . 
19i|.8)  as  meaning  "carried  out;  performed;  carried  out  legally  to  its 
terms ," 

Obviously,  the  plain  meaning  of  the  above  cited  portion,  of 
Section  95  is  that  when  public  work,  other  than  routine  repair  work, 
is  estimated  to  cost  less  than  ,2000  and  is  to  be  performed  by  "the 
city",  i.e.,  by  the  use  of  labor  and  materials  provided  directly  by 
the  city  and  county,  it  must  be  "authorized"  by  the  head  of  the 
Library  Department.   I  cannot  find  any  other  situation  in  Section  95 
where  the  head  of  the  Library  Department  is  permitted  to  "authorize" 
any  public  work  or  improvement.   If  the  work  involves  the  expenditure 
of  more  than  .:2000  it  must  be  done  by  contract;  if  less  than  ■■h>2000 
and  the  work  is  not  done  directly  by  city  labor  and  materials  it  must 
be  done  by  written  order  or  contract.   In  any  of  these  situations  the 
public  contract  procedure  established  by  Section  95  and  the  Public 
Contract  Procedure  Ordinance  (codified  as  Article  2  of  the  Public 
Vcorks  Code),  and  the  written  order  procedure,  set  forth  in  Section  95» 
must  be  followed. 

VJhile  Section  95  specifies  that  the  City  Librarian  may 
authorize  public  works  concerning  his  department  when  they  are  estim- 
ated to  cost  less  than  ,2000  and  are  to  be  performed  by  the  use  of 
city  labor  and  materials.  Section  95  specifies  that  he  may  authorize 
such  vjork  only  after  detailed  estimates  have  been  prepared  and  sub- 
mitted "by  the  head  of  the  department  concerned."   This  last  phrase 
is  ambiguous.  However,  it  is  my  opinion  that  the  "head  of  the  depart- 
ment concerned"  is  to  be  construed  to  mean  the  head  of  the  city 
department  vrhich  will  perform  the  work.   Obviously,  the  requirement 
of  the  estimate  in  this  particular  situation  is  to  insure  that  all 
vjork  involving  the  expenditure  of  more  than  ^2000  will  be  by  contract, 
as  required  by  Section  95*   If  the  estimate  is  that  the  work  will 
necess'itate  the  expenditure  of  less  than  ^2000,  then  the  City  Libra- 
rian may  properly  authorize  the  work  to  be  done.   On  the  other  hand, 
if  the  work  is  estimated  to  cost  more  than  „i2000.  Section  95  requires 
that  it  be  done  by  contract. 
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Obviously  the  City  Librarian  is  not  possessed  of  those 
technical  skills  or  facilities  required  to  prepare  such  estimates. 
Therefore,  a  practical  approach  to  this  Question  3  leads  to  the 
conclusion  that  the  department  which  is  to  prepare  the  estimate  is 
the  city  department  performing  the  work.   This,  in  essense,  is  what 
occurs  when  any  private  individual  wishes  to  have  some  construction 
work  performed;  he  goes  to  the  construction  company  and  asks  for 
estimates  as  to  how  much  the  job  will  cost. 

Therefore,  the  answer  to  Question  3  is: 

(A)  The  City  Librarian,  as  head  of  the  Library  Department, 
may  authorize  public  works  or  improvements  concerning  his  department 
when  the  work  to  be  performed,  other  than  ordinary  routine  work,  is: 
(1)  estimated  to  cost  less  than  :t,>2000;  (2)  to  be  performed  by  the 
City  by  the  employment  of  labor  and  materials  provided  directly  by 
the  City  and  County. 

(B)  In  this  specific  situation,  the  head  of  the  city 
department  vrhich  will  perform  the  work  must  submit  a  detailed  estim- 
ate to  the  City  Librarian,  who,  with  approval  of  the  Library  Commis- 
sion, may  authorize  the  work  if  the  estimate  is  that  the  expenditure 
will  cost  less  than  -^2000. 

Question  k •   Is^_the_City  Librarian  as  head  of  the  Library 
Department'^n  charge  jjf  and_jpe^spons'ible"  for  the  work  for  which  any 
contract  is  "to  be  let  concerning'  library  buildings  or  structures  and 
is  he  responsible  for  "letting  such  _c  on  t  r  a_ct_s_  _to  the  lowest  reliable 
and  re sp on slbl e  bidd e r_  i n  accordance  with"  the  provisions  of  Section 
95  of  "the  "present  Gharte'r ? 

In  1933,  a  short  while  after  the  adoption  of  the  1932 
Charter,  the  then  City  Attorney  received  a  request  from  the  Board  of 
Library  Commissioners  asking  him  whether  they  had  the  power  to  enter 
into  contracts  for  the  building  of  libraries.   On  December  25,  1933, 
my  predecessor,  John  J.  O'Toole,  advised  them  that  they  did  not 
possess  this  power.  See  Opinion  of  the  City  Attorney  No,  757  (1933), 
a  copy  of  which  is  attached  for  your  "information.  This  opinion  also 
held  that  the  only  authority  which  the  Board  of  Library  Commissioners 
possessed  as  to  such  contracts  was  that  contained  in  Section  95  to 
approve  contracts  made  pursuant  to  open  bidding  conducted  by  the 
Department  of  Public  Vjorks.   I  am  in  accord  with  this  opinion. 

The  Library  Commission  has  no  express  delegation  of  power 
to  bind  the  City  by  contract  or  to  let  contracts  or  to  supervise  the 
construction  of  any  public  building. 
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Section  106  of  the  charter  provides: 


"The  director  of  public  vforks  shall  have  and  succeed 
to  the  powers  and  duties  of  the  board  of  public  works 
from  and  after  twelve  o'clock  noon  on  the  8th  day  of 
January,  1932,  except  as  otherwise  provided  in  this 
charter,  at  which  time  the  terms  of  members  of  the 
board  of  public  works  shall  terminate,  and  such  board 
as  theretofore  existing  shall  be  abolished." 

The  old  charter,  section  9,  Article  VI,  Chapter  I,  provided: 

"The  Board  of  Public  ';orks  shall  have  charge,  superin- 
tendence and  control,  under  such  ordinances  as  may  from 
time  to  time  be  adopted  by  the  Supervisors: 


"Of  the  construction  of  any  and  all  public  buildings 
and  structures  under  plans  duly  approved  by  the  various 
departments,  including  all  school  houses  and  fire-depart- 
ment buildings,  and  the  repair  and  maintenance  of  any 
and  all  buildings  and  structures  owned  by  the  City  and 
County." 

It  is  noticeable  that  where  the  department  for  which  the 
public  building  or  improvement  is  being  executed  is  to  be  responsi- 
ble for  the  construction  or  improvement  of  said  buildings,  the 
charter  specifically  so  provides.  Thus,  in  section  1+2,  the  Recrea- 
tion and  Park  Commission  is  given  "exclusive  power  to  erect  and  to 
superintend  the  erection  of  buildings  and  structures  ...   ;  and  in 
section  121  the  Public  Utilities  Commission  is  given  "charge  of  the 
construction,  management,  supervision,  maintenance,  extension,  oper- 
ation and  control  of  all  public  utilities  and  other  properties  .  .  . 
constructed  by  the  city  and  county  .  .  .  for  the  purpose  of  supplying 
any  public  utility  service  to  the  city  and  county  ..." 

Therefore,  it  is  ray  opinion  that  the  Department  of  Public 
'.iorks  is  the  department  in  charge  of  and  responsible  for  the  work 
for  which  any  contract  is  let  concerning  library  buildings  or  struc- 
tures, and  that  the  Department  of  Public  ■  orks  is  responsible  for 
the  actual  letting  of  the  contract  to  the  lowest  reliable  and  respon- 
sible bidder,  subject  to  the  qualifications  which  will  be  discussed 
in  Question  5.   Therefore  the  answer  to  Question  k   is  NO. 

g^uestion  5 .   Is  the  City  Librarian,  viith  the  approval  of 
the  Library  Comxiiission.  authorized  or  empowered  to  re.ject  any  and  all 
bids  and  readvertise  J_oj-'_bljJ3j;_Pursuant  to  Section  95  of  the  Charter ? 

In  this  respect,  the  pertinent  provisions  of  Section  95 
provide: 
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"The  purchaser  of  supplies  with  the  approval  of  the 
chief  administrative  officer,  or  the  department  head 
concerned,  with  the  approval  of  the  board  or  commission 
to  which  he  is  responsible  may  reject  any  and  all  bids 
and  readvertise  for  bid's",""   {Emphasis  added . ) 

Section  36  of  the  Public  Vorks  Code  provides: 

"The  department  head,  with  the  approval  of  the  Chief 
Administrative  Officer,  or  the  department  head,  with 
the  approval  of  the  board  or  commission  to  which  he  is 
responsible,  may  reject  any  and  all  bids  and  readvertise 
for  bids." 

Therefore,  the  answer  to  your  Q,uestion  5  is  YES.   This 
question  was  previously  presented  in  my  Opinion  No.  685  (April  10, 
1953)*  to  which  opinion  reference  is  hereby  made. 

Question  6 .   In  any  contract  involving  the  expenditure  of 
over  J2000  for  any  public  work  or  improvement  concerning  a  library 
building  or  structure ^  is  it  required  that  the  City  Librarian  sign, 
and  that  the  Library  Commission  approve  by  resolution,  such  contract 
for  pub lie  work  or  improvement ? 

The  answer  to  this  question  is  found  in  the  pertinent  pro- 
visions of  Section  95»  which  provides  as  follows: 

"Any  contract  involving  the  expenditure  of  over 
two  thousand  dollars  (^2,000),  if  for  the  purchase  of 
materials,  supplies  or  equipment,  shall  require  the 
joint  approval  of  the  purchaser  of  supplies  and  the 
chief  administrative  officer.  If  such  contract  is  for 
any  public  work  or  improvement,   it  shall  require  the 
joint  approval  of  the  department  head  and  the  chief 
administrative  officer  re_lat^ive_  to  departments  under 
his  jurisdiction,  or  the"  sirna'ture  of  the  department 
head  and  the  approval  by  resolution  of  the  board  or 
commission  concerned   for  departtnents  not  under  the 
chief  administra'tive  officer."   (Emphasis  added.) 

The  answer  to  this  question  is  obviously  YES. 

Respectfully  submitted, 

DION  R.  HOLi-i,  City  Attorney 
RS/GEB 

TO:  San  Prai  Cisco  Public  Library 

Attention:  Iir,  L,  J.  Clarke,  Librarian 
Civic  Center,  San  Francisco  2 


Opinion  No.  757 
December  26,  1933. 


SUBJECT:  In  Re:  Authority  of  Board  of  Library 
Commissioners  of  the  City  and  County 
of  San  Francis  co  to  let  contract  for 
construction  work  in  the  sum  of  f^U^GUO  .00. 

Dear  Sir: 

In  reply  to  your  inquiry  concerning  the  authority 
of  the  Board  of  Library  Commissioners  to  execute  the  contract 

purported  to  be  made  on  the  day  of  November,  1933j  between 

the  Board  of  Library  Commissioners  of  the  City  and  County  of 
San  Francisco  and  Braas  &  Kuhn  Company,  please  be  advised  that 
in  our  opinion  the  Board  of  Library  Commissioners  is  without 
authority. 

OPINION 

Section  l\.3   of  the  Charter  defines  the  power  and 
duties  of  the  Library  Commission  and  gives  to  them  all  the 
powers  and  duties  of  the  Library  Trustees  under  the  old  Charter. 
Section  88  of  the  Charter  amplifies  the  power  of  the  Commission 
by  conferring  the  right  to  make  purchases  of  books,  magazines 
and  periodicals  for  the  library  department  after  a^oproval  of  the 
Purchaser  of  Supplies.  In  the  Charter  we  do  not  find  any  express 
grant  of  authority  to  execute  contracts  for  construction  work, 
though  we  do  find  in  the  former  charter  (Chapter  VII,  Sub- 
division 6)  the  following  grant  of  power: 

"6.   To  fix  the  salaries  of  the  Librarian  and 
Secretc.ry  and  their  assistants;   and,  with  the 
approval"^  of  the  Supervisors  expressed  by  ordinance, 
to  erect  and  equip  such  building  or  buildings,  room 
or  rooms,  as  may  bo  necessary  for  the  Library  and 
Reading  Rooms  and  branches  thereof." 

The  Board  of  Library  Commissioners  having  no  express 
delegation  of  power  to  bind  the  City  by  contract,  we  must  find 
that  its  attempt  in  the  instant  case  is  wholly  inoperative  and 
void. 

Construction  work  of  the  character  montionud  in  the 
contract  is  clearly  within  ths  province  of  the  Department^ of 
Public  Works  and  is  subject  to  all  the  provisions  of  Section 
95  of  tbc  Charter  and  to  all  the  provisions  of  the  Contract  Pro- 
cedure Ordinance  Wo.  9087I. 

In  Section  2  of  the  Contract  Procedure  Ordinance  it  is 
expressly  provided,  in  accordance  with  the  provisions  of 
Sections  95  and  86  of  the  Charter,  as  follows: 

"The  department  head  shall  have  power  to  sign  any 
contract  when  the  estimated  expenditure  thereunder 
is  not  in  excess  of  two  thousand  dollars  ($2,000). 
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Any  contract  involving  the  oxpenditxarc  of  over  two 
thousand  dollars  (C2j000)  shall  require  the  joint 
aoproval  of  the  department  head  and  the  Chief  Ad- 
.-ninistrativo  Officer,  relative  to  departments  under 
his  jurisdiction,  or  the  sig:naturc  of  the  department 
head  and    the  approval  by  resolution  of  the  board  or 
commission  concerned  for  departments  not  under  the 
Chief  Administrative  Officer;  provided  that  no  obliga- 
tion  involving  the" expenditure  of  money  shall  be  in- 
curred unless  certification  of  the  Controller  is  first 
obtained  in  accordance  with  section  86  of  the  Charter." 

The  proper  procedure  in  the  instant  case  would  have 
been  for  the  Commission  to  recommend  the  work  to  be  done  to  the 
Department  of  Public  VJorks  and  permit  it  to  proceed  to  let  the 
contract.  The  only  step  to  be  taken  by  the  Commission,  so  far  as 
the  acti.\al  execution  of  the  contract  is  concerned,  is  to  approve 
it  by  a  resolution  of  the  Commission,  as  required  by  the  pro- 
vision in  Section  95  relative  to  contracts  exceeding  $2,000  for 
public  works  or  improvements,  under  departments  not  within  the 
jurisdiction  of  the  Chief  Administrative  Officer.  This  provision 
states  that  such  contracts  require  ''the  signature  of  the  depart- 
ment head  and  thoapproval  by  resolution  of  the  board  or  commisim 
concerned  for  departments  not  under  the  chief  administrative 
officer." 

Section  1  of  the  Contract  Procedure  Ordinance  deter- 
mines the  procedure  to  be  followed  for  extending  the  time  for 
letting  contracts  by  specifically  stating  as  follows: 

"when  the  expenditure  involved  shall  exceed  the  sum  of 
one  thousand  dollars  ((,1,000),  shall  let  such  contract 
to  the  lowest  reliable  and  responsible  bidder  at  any 
time  not  less  than  ten  (10)  days  after  the  last  date  of 
publication  or  more  than  tvrenty  (20)  days  after  receipt 
of  bid  unless  the  time  for  letting  such  contract  be 
extended  by  resolution  of  the  Board  of  Supervisors  upon 
the  reccm::icndation  of  the  department  head,  board  or 
commission  responsible  for  such  avrard." 

The  fact  that  the  Phelan  bequest  makes  possible  the 
appropriation  to  cover  the  expenditure  sought  to  be  made  does 
not  remove  the  contract  from  the  operation  '^f  charter  provisions. 
Its  only  effective  purpose  is  to  enable  the  Controller  to  cerfi- 
fy  th'.t  he  has  available  fiinds  to  meet  the  expenditure  as  re- 
quired by  Section  86  of  the  Charter. 

For  the  foregoing  reasons  we  must  hold  that  the  Board 
of  Library  Commissioners  is  without  power  to  let  a  contract  such 
as  the  one  mentioned  herein. 

Respectfully, 
To:  The  Controller 

City  Hall  /S/  JOHN  J.  0' TOOLE 

CC:  The  Board  of  Library  Com-  City  Attorney 

missioners.  Public  Library. 


SUBJECT: 
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REASSIGNMENT  OP  PILOTS,  MARINE  ENGINEERS  AND 
MARINE  FIREMEN  UNDER  PROVISIONS  OP  SECTION  38.3 
OF  THE  CHARTER,  MEANING  OF  THE  V/ORD  "RANK"  THEREIN 


Gentlemen  : 


follows: 


This  office  is  in  receipt  of  your  request  for  opinion  as 
REQUEST 


"Section  38.3  of  the  charter,  when  ratified,  provides 
that  in  the  event  of  the  discontinuance  of  the  services  of 
a  permanent  civil  service  pilot,  marine  engineer  or  marine 
fireman  by  reason  of  abandonment  of  the  city's  fireboats 
such  member  'on  the  basis  of  seniority  in  rank  may  be  re- 
assigned to  duties  of  a  position  of  some  other  rank  in  the 
Fire  Department  in  vtiich  a  vacancy  in  a  permanent  position 
exists  and  not  carrying  a  higher  compensation  than  the  com- 
pensation of  the  rank  previously  held, ' 

"We  have  been  asked  if,  under  this  section,  a  Marine  En- 
gineer of  Fire  Boats  may  be  reassigned  to  duty  as  0172  Chief 
Operating  Engineer  or  0168.1  Operating  Engineer,  both  carry- 
ing lesser  compensation  than  the  Marine  Engineer  of  Fire  Boats. 
The  answer  depends  upon  whether  the  right  of  reassignment  ex- 
tends only  to  'rank'  of  the  Fire  Department  and  whether  the 
position  of  0172  Chief  Operating  Engineer  and  0168.1  Operating 
Engineer  are  'ranks'  of  the  Fire  Department.   We  will  appreci- 
ate yovu?  opinion  as  to  these  questions." 

OPINION 

Section  38.3  of  the  Charter,  which  was  added  by  the  voters 
in  the  municipal  election  held  in  November,  1953*  S-nd  ratified  by 
the  State  Legislature  in  March,  195i|s  provides  for  the  reassignment 
of  personnel  of  fire  boats  when  and  if  the  boats  are  discontinued. 
The  section  provides  that  the  reassignment  shall  be  to  "some  other 
rank  in  the  Fire  Department  ..."   Your  inquiry  is  directed  to  the 
question  as  to  what"  is  meant  by  the  phrase  "rank  in  the  Fire  Depart- 
ment .  " 

Section  36  of  the  Charter  recites  the  various  ranks  in  the 
Fire  Department  and,  \jntil  the  recent  enactment  of  Section  36.2, 
established  the  salaries  for  these  ranks,  and  there  is  no  mention 
therein  of  the  positions  of  Operating  Engineer  or  Chief  Operating 
Engineer  as  a  rank.   At  the  present  time  Section  3^.2  of  the  Charter 
establishes  the  method  for  setting  up  salaries  of  the  various  ranks 
in  the  Fire  Department.  Section  38.3  provides  that  upon  the  reassign- 
ment of  the  personnel  of  the  fire  boats,  the  person  reassigned  shall 


roceive  the  same  rate  o 
rank  for  the  same  n\imbe 
salaries  for  the  positi 
Engineer  are  not  detcrm 
but  are  covered  by  Sect 
a  reassignment  were  to 
Engineer  or  Chief  Opera 
carry  out  the  provision 
assigned  person  receive 
for  the  same  number  of 
of  the  Charter. 
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f  pay  as  any  other  person  holding  similar 
r  of  years,  as  provided  in  Section  3^'^'    The 
ons  of  Operating  Engineer  and  Chief  Operating 
Ined  by  any  of  the  provisions  of  Section  3^ '2. 
ions  151  and  151.3  of  the  Charter.   Thus,  if 
be  made  to  either  the  position  of  Operating 
ting  Engineer,  it  would  be  impossible  to 
s  of  Section  38.3  providing  that  such  re- 

the  same  rate  of  pay  attached  to  the  rank 
years  as  set  by  the  provisions  of  Section  3^.2 


I  advise  you,  therefore,  that  iinder  the  provisions  of  Section 
38.3  of  the  Charter,  the  positions  of  Operating  Engineer  or  Chiaf 
Operating  Engineer  are  not  included  within  the  moaning  of  the  ex- 
pression "some  other  rank  in  the  Fire  Department,"  since  they  are  not 
ranks  as  enunciated  in  Section  36,  nor  are  their  rates  of  pay  set 
pursuant  to  the  provisions  of  Section  36.2. 


Respectfully  submitted; 


TO:   CIVIL  SERVICE 
COMI-IISSION 
151  City  Hall 
San  Francisco  2 


DION  R.  HOLM,  City  Attorney, 


Attention: 

William  L.  Henderson, 
Personnel  Director 
and  Secretary. 


BJW/WPB 
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March  11 ,  19514- 


Mr,  Harry  D.  Ross 

Controller,  City  and  County  oi'  San  Prancisco 

109  City  Hall 

San  Francisco  2 

SUBJECT:   EMERGENCY  REPAIR  OF   DAMAGED  WATER 

PIPE  BY  TORTFEASOR  AND  REIMBURSEMENT 
TO  HOME  INDEMNITY  INSURANCE  COMPANY 
OP  INSURANCE  PROCEEDS  PAID  10  CITY 
BY  MISTAKE 

Dear  Mr.  Rosa: 

On  May  2$,   1953  a  truck  owned  and  operated  by  the  Scavengers 

Protective  Association,  660  Chestnut  Street,  San  Prancisco, 
hit  and  broke  a  water  pipe  in  the  basement  oi"  the  Civic  Audi- 
torium, The  Scavengers  J^rotective  Association  iramediately  had 
the  pipe  repaired  by  its  plumber.  Subsequently,  the  Home  In- 
demnity Company,  580  Calif ornia  Street,  San  Francisco,  sent  a 
draft  In  the  sura  of  iiii71.25  on  insurance  company  claim  No. 
892-21152  to  the  City,  in  ignorance  of  the  fact  that  the 
damage  had  been  repaired  by  its  assured* 

The  repairs,  in  the  opinion  of  Mr.  Eugene  Riordan,  Director  of 
Property,  have  been  completed  to  his  satisfaction.  The  question 
has  arisen:  may  the  City  pay  back  the  amount  previously  re- 
ceived from  the  said  insurance  carrier,  under  all  the  circum- 
stances? The  general  rule  is  that  a  municipality  that  has  been 
unjustly  enriched  as  by  receipt  of  money  which  in  Justice  and 
good  conscience  it  ought  to  return,  is  liable  therefor  on  an 
implied  contract,   (McQuillin,  Municipal  Corporations,  3d  Ed. 
§i|.9.62).  The  Restatement  of  Restitution,  §17  (see  California 
Annotations)  provides  that  payment  to  a  third  party  beneficiary 
of  a  contract,  where  made  under  a  mistake  mutually  shared  by 
the  third  party  beneficiary  and  the  payor,  is  recoverable. 
(See  Illustration  2  of  §17).  Equally  in  point  is  Restateirient 
of  Restitution  §23(b),  which  covers  the  situation  viier-e  money 
is  paid  to  a  payee  under  the  mistake  he  was  "performing  a  non- 
contractual duty  owed  by  a  third  person  to  the  payee,  which 
duty  was  not  owed,"  Under  these  circumstances  it  is  held  the 
payee  is  liable  to  make  restitution. 

It  is  not  questioned  that  the  Home  Indemnity  Company  made  pay- 
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menw  in  Ignorance  of  the  fact  that  its  assured  had  repaired 
the  damage  to  the  water  pipe.  It  is  also  quite  clear  that 
the  City  accepted  payment  in  the  erroneous  telief  that  the 
Scavengers  rrotective  Association  had  done  nothing  to  make 
good  its  liability  to  the  City  for  its  tortious  conduct  In 
daiaagini  the  water  pipe. 

It  is  fundamental  that  tort  liability  may  be  discharged  by 
contract.   (Restatement  of  Torts  §900 (b)  /see  California 
Annotations/).   The  question,  therefore,  presents  itself 
whether  the  Director  of  Property  could  lawfully  contract^ 
with  the  tort  I'easor  here  to  release  him  from  liab.  lity  for 
his  tortious  conduct  to  the  extent  that  ue   made  good  the 
damage  by  repairing  the  pipe  himself. 

Section  91  of  the  Charter  invests  the  Director  of  Property 
with  the  management  and  control  of  the  Civic  Auditorium. 
Under  the  circumstances  here  where  an  emergency  condition 
existed,  it  would  seem  well  within  tiie  scope  of  the   powers 
of  the  Director  of  Property  to  arrange  for  the  tort  feasor 
to  immediately  repair  the  damage  inflicted  on  the  City,  and 
agree  that  to  the  extent  the  tort  feasor  made  good  the  damage 
he  would  be  to  that  extent  released  from  liability  therefor. 

Section  68  of  the  Charter  refers  to  purchases  of  supplies  and 
materials  and  agreements  for  contractual  services.  This  sec- 
tion reauires  that  all  purchases  and  agreements  for  contractual 
services  shall  be  done  throui'jh  the  Purchaser.  The  obvious 
purpose  of  this  section  is  to  assure  honesty  in  municipal 
purchases  and  to  prevent  collusion. 

It  is  felt  that  where,  as  in  the  instant  situation,  there  is 
no  purchase  of  supplies  or  materials  or  payment  by  the  City 
for  contractual  services,  but  instead  an  arrangement  is  made 
with  a  tort  feasor  for  him  to  immediately  repair  the  damage 
inilicted  under  conditions  of  emergency  such  as  here,  that 
such  a  situation  is  v. i thin  the  power  granted  the  Director  oi 
Property  under  ^^91  of  the  Charter,  and  conversely  is  not 
covered,  and  therefore  not  affected,  ty  §88  of  the  Charter. 

We  are  dealing  here  with  a  situation  in  which  the  Director  of 
Property  through  his  agents  acted  in  a  field  calling  for  a 
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certain  amount  of  discretion.  Where  the  governmental  activity 
is,  generally  speaking,  for  the  public  welfare,  a  reasonable 
determination  by  properly  authorized  municipal  officers  should 
not  be  disturbed.   (See  Lynch  v.  City  and  County  of  San  Fran- 
cisco ,  3  Cal.  2d,  11^). 

Accordingly,  at  the  request  of  the  Director  of  Property  you 
are  so  advised. 

Very  truly  yours, 

DION  R.  HOLM 
City  Attorney 


By 


George  P.  Agnost 
Deputy  City  Attorney 
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OPINION  NO.    803 

March  12,195ll- 

SUEJECT:  RIGHT  OF  OFFSET  AGAINST  RETIRnilOT  CONTRIBUTIONS 
OF  FORMER  EMPLOYEE;  METHOD  OF  PAYMENT  OTHERWISE; 
ANNE  M.    ANDREVIS,   POR.IER   SOCIAL   SERVICE  WORKER. 


Dear   Sir; 


I  have   your  request  for   opinion  as   follovrs: 

REQUEST 

"This  is  to  request  further  clarification  of  your  Opinion 
No.  7Bk   dated  December  9,  1953 »  vjith  regard  to  offsets  by 
the  City  and  County  of  San  Francisco  against  the  accumulated 
retirement  fund  of  a  former  employee, 

"on  September  8,  1952,  the  Public  Welfare  Department  entered 
into  a  contract  with  Anne  M.  Andrews,  T-157  Social  Service 
Worker,  for  the  purpose  of  granting  her  an  educational  leave 
stipend  to  attend  the  University  of  Calix'ornia  during  the 
school  year  1952-1953.   See  copy  of  contract  attached. 

''Miss  Andrews  was  granted  the  stipend  in  accordance  with 
the  terms  of  the  contract  and  returned  to  work  the  first 
part  of  July  1953.   She  resigned  her  position  with  the 
department  effective  December  31 »  1953.   In  accordance 
vrith  paragraph  k   of  the  contract,  Miss  Andrews  is  required 
to  refund  to  the  department  six-twelfths  of  the  stipend 
or  ^667.   In  order  to  secure  the  department's  position, 
we  have  requested  the  Retirement  Board  and  the  Controller 
to  withhold  any  funds  accruing  to  Miss  Andrews'  credit  in 
the  retirement  fund  up  to  a  total  of  5^667.   Miss  Andrews 
has  objected  to  our  vrithholding  this  money,  claiming  that 
she  Is  ill  and  that  it  is  workinf;  an  extreme  hardship  on 
her, 

"The  following  questions  now  arise  regarding  the  procedure 
for  this  department  to  follovr  in  this  situation: 

"1,   Does  the  department  have  the  right  of  offset 
against  Miss  Andrews'  accumulated  retirement 
contributions  under  the  circumstances  out- 
lined above? 

"2,   If  the  answer  to  question  1  is  'ilo,'  and  Miss 
Andrevjs  has  no  other  assets,  v.'hat  would  be  the 
proper  procedure  to  effect  collection  from  her? 
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"3.   In  view  of  the  hardship  involved,  in  lieu  of 
collecting  the  full  amount  would  it  be  proper 
to  accept  a  promissory  note,  a  promissory  note 
and  installment  payments,  or  installment 
payments?" 

The  fourth  paragraph  of  the  contract  you  attach  reads: 

"The  employee  shall  work  twelve  months  in  the  Public 
Welfare  Department  of  the  City  and  County  of  San 
Francisco  immediately  following  this  educational 
leave.   If,  however,  no  employment  is  available  in 
the  county,  the  employee  shall,  within  a  reasonable 
length  of  time,  accept  employment  in  another  county  wel- 
fare department  or  shall  reimburse  the  county  in  full 
the  amount  of  educational  stipend  received.   In  the 
event  the  employee  causes  her  employment  to  be  terminated 
before  working  the  required  twelve  months,  she  shall 
reimburse  the  amount  of  the  educational  leave  stipend 
represented  by  the  ratio  of  number  of  months  of  unful- 
filled employment  as  compared  to  twelve  months •" 

OPINION 

In  my  Opinion  No,  75^4-  of  December  9,  1953>  I  expressed  the 
belief   that  California  courts  will  follow  the  rule  that  a  setoff 
cannot  be  asserted  where  it  would  defeat  a  debtor's  exemption  rights, 
suid  pointed  out  that  moneys  held,  controlled,  or  in  process  of  dis- 
tribution by  the  City  and  County  derived  from  Retirement  System 
contributions  are  exempt  from  attachment  or  execution   (C.C.P., 
§690.23;  §205  of  Part  I  of  the  San  Francisco  Municipal  Code); 
further  that  §205,  supra,  in  conjunction  with  Charter  section 
165.2(F),  constituted  an  agreement  by  the  City  and  County  with 
employees  to  refund  all  Retirement  System  contributions,  without 
asserting  a  setoff,  in  the  event  their  employment  ceases. 

It  was  further  pointed  out  that  there  might  be  cases  where 
the  City  and  County  should  assert  a  setoff  but  that  such  cases 
should  be  decided  as  they  arise,  and  that  the  Controller  under 
sec,  85  of  the  Charter  has  authority  to  refuse  to  draw  a  warrant 
for  any  claim  which,  in  his  opinion,  is  not  legal, 

1*  It  is  my  opinion  that,  under  the  facts  presented,  the 
City  and  County  is  not  entitled  to  assert  a  setoff  against  Miss 
Andrews'  withdrawal  of  her  accumulated  Retirement  System  contrib- 
utions. 
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2,  If  Miss  Andrews  at  present  has  no  other  assets,  col- 
lection will  be  impossible  at  this  time.  But,  since  the  ^667«00 
is  admittedly  owing  to  the  City  and  County,  I  believe  she  should 
have  no  objection  to  confessing  judgment  for  this  sum,   (C.CP. 
§§1132-1131).)    A  statement  for  her  to  sign  and  verify  in  this 
connection  is  attached, 

3.  The  confession  of  judgment  will  obviate  the  need  for 
a  promissory  note.  This  judgment  will  constitute  a  presently  en- 
forceable Judgment  for  the  full  amount;  hoviever,  if  full  payraent 
cannot  be  made  at  once,  arrangements  could  be  made  for  the  receipt 
of  installment  payments  thereon. 

I  vrould  suggest  that,  in  the  future,  employees  be  required 
to  furnish  corporate  surety  bonds  for  the  performance  of  contracts 
like  these. 

Respectfully  submitted. 


DION  R,  HOLM, 
City  Attorney 


TO;   Mr.  Ronald  H,  Born 

Director,  Public  '  elf are  Department 
585  Bush  Street 
San  Francisco  8 

cc  Retirement  System; 
Controller, 


geb/nsv 


So«   603*A 


Mr.   John  R.    Men  rath 

Clerk  of   the  Board  of  ;  upervlsors 

City  and  County  of  San  Praneiaeo 

235  City  Hall 

San  Francisco  2,   California 

Fat   Modification  of  Contract  by 

Recreation  and  Park  CotaiuisEion 
He  Conceasiona  at  Lake  {4eroed 

Dear  .Mr.  Moaraths 

In  your  letter  of  March  11,  19514 »  you  h&ve  requested 
ay  opinion  as  to  whether  or  not  a  oroposed  ordinance  to  modify 
an  agreement  between  the  Recreation  and  Park  Coamlssion  and 
Aurle  V.  Kuntz  ia  legal  in  viovi  of  the  fact  that  the  contract 
was  originally  awarded  after  a  call  for  competitive  bids. 

The  authority  for  the  Hecreation  and  Park  Coaaaiaslon 
to  enter  into  this  type  of  agreeinent  la  contained  in  Section  k2 
of  t  he  Charter  of  th©  city  and  County  of  ian  Francisco. 

fjnder  this  section  it  ia  not  required  that  the  agree- 
ment be  put  to  competitive  bid. 

It  la  a  general  rule  of  law  that  a  contract  may  be 
modified  with  the  consent  of  both  parties,  and  this  general 
rule  applies  to  contracta  where  a  munlclTsality  is  a  contracting 
party  (McQulllins,  Maalcloal  Corporations,  Vol.  10  at  '^a^.e  li39). 

Further,  the  contract  Itaelf  {?age  10,  Paragraph  37) 
provides  that  the  agreement  may  be  modified  by  the  parties, 

I  have  previously  held  that  a  contract  could  not  be 
modified  as  to  orice  where,  pursuant  to  a  Charter  section,  it 
was  necessary  to  call  for  bl ia  in  the  first  instance  (Fee  Opinion 
#582  dated  July  16,  195''^,  from  the  middle  of  ^a^^  $   to  th©  top  of 
Pftge  ?)•   however,  this  was  a  situation  where  the  fors-iality  of  a 
call  for  bids  was  necessary  under  the  Charter.   I  ans  of  the 
ooinion  that  no  greater  f  orr.iality  need  be  observed  in  a  mod tf lea- 
tlon  than  need  be  observed  in  enterlnt^,  into  che  orljilnal  contract. 

You  are  advised  therefore  that  you  may  legally  modify 
the  teroia  of  this  oartioular  contract. 

Very  truly  yoiirs. 


DION  R.  HOLM 
City  Attorney 


»••  i03^ 
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B«crtf  of  3tm«rvis«r« 

t35  City  Rial 

Sm  mselMO  2,  CaUf  * 


Subjects     Appre^^fttifis  1 372« 331.00 

for  Coi»fcru«tion  of  0  Souot* 
Trootaont  FUnt  at  Sm 
fvoneioco  letonuitloaal 
Airgort  «  Your  r  110  U38g 


S«fttli 


You  hoYo  roquootod  this  offleo  to  odvUo  you  i^tothor  Uio 


ObligotioR  to  p«y  fwr  tho  eonotryetion  of  •  oovoso  trootamt 
plmt  propoiod  tw  Urn  Frooolseo  Xfit«nioUoe«l  Airport  Is  tiM 
obllsfttiOB  of  tiM  City  and  County  of  Sob  Froneiseo,  throu^  tho 
pytoUo  etiUtioo  Cowrttstoft,  or  lAiothor  it  is  tl»  rosponslbility 
of  tiM  Ceosty  of  San  Hatoo. 

tho  fttato  national  «at«r  PolluUon  Control  Beard  of  tl»o 
••a  ffMoiaoo  Say  ll^;ioa  baa  inforaod  tho  City  that  it  is  nosos- 
aai^  to  oosstru«t  a  auitahlo  aowaga  troataant  plant  for  tho 
Airport  and  has  dirootad  Airport  tlanataaoBt  to  eoaso  from  dis« 
€iM0iti&S  \mtroatod«  raw  sanaco  into  San  7ran«ia«o  Bay  froa  tha 
Airport. 

tiM  togioaal  ^atar  f*ollutiMt  CMstrel  Beard  haa  aado  ttiia 
«rdor  piiraiiaBt  to  previsions  of  stata  law.     Tha  ii^atar  Code  of  tiM 
State  of  California  providaa  aa  follovst 


pollution  or  msiaanaa,  ^aatJ 


rogional  toard  ahall  proaeriba 
particular  condition  of 
Lias  or  throatanad*  in  tha 
rogioo. 


*aoction  1305A.     ...  Aftar  roeaipt  of  au^  aotieo, 
tha  poraon  ao  noixfiod  shall  provide  ade^iata  faeili* 
ties  to  aeet  any  such  re^pairaaants  with  reboot  to  tha 
diaeharte  of  seirase  «td  induatrial  waste." 


Be«rd  of  Su^rvlsora 


MTtoiis  Yo  ttMipiy  «itfc  any  •t>«lk  or<i«p  of  tiM  regional 
Mrd  OP  ttau  kMTd,  Um  bMir4  ItaulAg  tH*  ordor  tiiall 
certify  to  ttm  £%•%•  to  tlM  Oistpiet  attomoy  tor  tiio 


oountjr  in  ifhi«h  tlio  dlseterg*  oritinatoo,  «fa^«i^oa  ttieli 
district  «ttom«jf  •h*ll  potition  tho  suporior  oourt  in 
ftnd  ror  th«  county  for  tho  ioouonoo  of  an  iaiiaietioii 
rootroinlj!^  nueto  poroofi  or  poroono  froa  «OBitiniilfif  oay 
ootiiritjr  couoiAft  mi*  tiiroot«(iiiift  *  pollution  or  maooftoo. 
tho  eourt  shall  tltoroupon  issue  on  orOor  dljpoetiag  tlio 
porsoft  to  oapoop  bof  or«  th«  ocmrt  ond  sbow  cox»oo  idiy 
tiM  iB4«aa»tloA  f^wttld  not  te  Isouod.    TtiOTOOftor  tuo 
conttPt  oliall  ttavo  jwfisdl«tl«fi  of  t^  aottor,  «im1  pro- 
coodings  titorooii  shall  ho  emuAuatt^  in  tns  saao  aaasor 
as  la  ai^  othor  aetlon  Oroti|0it  for  an  lAjuaotloB.    tlM 
eourt  shall  roeolTO  ixi  ovi4oiiso  tho  m^ti?  of  ttaa 
rogioaal  iMarA  or  stato  6oar4,  tmi  traaaerlpt  of  tiM 
pro«oo4lasa  bofor«  th«  rogioaal  boar4  or  atato  board* 
and  susA  furthar  «vid*ii««  as  tho  doicrt  la  its  dis- 
erotlon  do«BS  propor." 

Fiirth«r«  tho  Itealth  aa4  Safoty  Coda  of  ths  citato  oi  Caiifornia 
ytrovidos  for  ahatsaoRt  proooodiacs  asalaat  any  person  who  dlaehargos 
somfo  in  a  naniMB*  as  will  rosult  in  eontaaination  of  tho  wators  of 
tho  Itato  to  an  oxtent  uhleh  eroatos  an  actual  hasaesS  to  tho  publle 
health  through  poisoning  or  tho  spread  of  disoaao, 

Soetlon  5^11  provides  as  followst 

\mms»t  etc.,  not  to  be  dlschat^ed  so  as 


to.  ^  __ 

pora<M»  shall  dla«harge  seitaige  or  industrial  *o»%o,  or 
ths  effl\mit  of  treated  sewage  or  industrial  waste>  in 
any  manner  idUch  will  result  In  «ontaalnati«%,  pollution 
or  a  nuisanoo.* 

Saetian  Mltf  prevldoo  aa  folleiwt 

a  eoAtaalnatlon  ealsts*  ^n»  dopartsMnt  or  of  floor  shall 
order  tho  oesitaalnation  abated,  as  provided  m  this 
ohap»or.* 

doetlen  S^dO  provides  as  folium  t 

»ooo^l^;e»l^i5tSe^,^n5e'^ 
wepgr»  wo  reaxonai.  poarci     rroso' 


J.GbtI»-C>CIIIiiE 


»r>g««41ngt.     7h%  »tmf  d^partiMnt  or  local  hvaltb 
ofrie«r  «ay  isa)i«  •  pmrmtpXovy  carder  r«^ie»lns  tJNi 
AtetMMBt  of  a  oentasiiiatiMi,  asd  th*!!  inMdl«t«ly 
fumlah  to  t^«  proper  r«sie«i»l  ^oard  it  r#port  of 
lAfsTMitloft  «n4  d*t«  rol«tin«  thorot«. 

"Coineldont  with  Issuing  wuah  or<l«p  Xhm  4ir««tor 
or  looAl  hi^lth  effle«r  say,  ar  if  aiqr  ortftr  or 
rofttlatl^n  it  not  coa^ltod  witli,  ohall  tirli^t  and 
yvaaofrvto  an  aetion  for  an  lnj«a»«?tio»  im  tlM  aiip«ri<Kr 
of  tha  eeimty  in  irtildh  tho  c^ntasdnatian  c^oitra.* 


Th»  »tat«  law  of  California  th«r«fcro  ra^uiroa  th*  ««»- 
atructlon  of  a  «a«ia€«  iiapoaal  plmtt  at  tHa  San  fnmelaeo 
Xatornatleaai  Airport. 

Countlaa  undor  the  «tat«  l&^i  <»f  CaUfomia  havo  lislto^ 
pawara,  aiUI  ttea  obligations  of  c«uisil«a  art  i^roa^rlba^  im<i«r  th« 
^^violona  af  ata«a  lav  ar^  th«  Cooatitvtiee  of  tha  Stata  of 
Califaraia.     Br  ctata  law.   th«  araetion  aB4  eonatrttetSofi  of 
awiaca  ayttoKO  haa  not  taan  aa4a  a  o^mt^  obligation  t«  bo  paid 
fw>  ufidar  gaearai  taa  l«vf .     CotaAtiaa  hava  tlia  rlgNt  %a  parti* 
elpata  in  tMa  aattar,  1»«t  anly  to  aaaiat  (aa  provi^sd  1»3f  law) 
in  tha  craatlQ»  of  Saiiltarjr  Diotrleta  fonsaiJ  for  thia  p«rpoa«. 
Saaitarr  Diatricta  ara,  by  tlia  Stata  law  of  CaXtforAia,  fybll$ 
«orporatiafia  aaparata  and  ^atinot  fra»  tha  eaimtlao  i«  t^lah 
thay  axist.     Ttoa  Sanitary  Qftrict  haa  Itt  own  oat  or  offi«ara 
and  haa  tha  powar  to  eoaatruet  ai^S  laftifitaia  a  aawas*  oyotaa  toy 
laavanca  of  bon^,  aaaaaaaant  of  tajtaa  asiilR^t  tiha  ownara  of 
proparty  In  tlui  Diatrlet  to  pay  tiia  bosAa,  and  pofwar  te  Oiarga 
for  tha  uaa  of  facilitiaa  an<l  aarvieaa» 


^§^1"^^-^  "*"'■ 


Tha  laalth  af^  Safaty  Ca4a  of  tha  Stata  of  CalifomU, 
Saetiona  ^$00-69^1 .  ^entalaa  a  oeaipllatia»  of  tha  varlava  Sanitary 
Dlatrlct  Aott  uadar  whi^h  tasltary  Dlatrl«ta  taay  ba  foma^  for  tha 
purpaaaa  of  proTi^lng  aai«a$a  ae<i  aaiHM^  diapoaal  ayataaa  withla 
tha  tarritorial  eooflnaa  ef   tha  raapaetiva  0latri«ta. 

A  diatrist  may  b«  forsMtf  »y  tha  sof^amlng  i»a^y  of  a  «ity 
Mlthin  tha  territorial  Xlmita  of  tha  atmioipality  (Ktmlcipal 
$mifr   Olatrlst  Act  of  1911,  Raalth  mnA   Safaty  Co^a  Saetloaa 
^0!^~^59}  by  tha  Board  af  Suparviaora  of  a  eoyaty.  and  nay 
ia«lttda  Ihcorporatad  or  «iilasorp«ratad  tarritary  (C^mtv  Sahltatian 
Diatrict  Aot«  Haalth  and  Safaty  Coda  Sa«tl«sa  ^7ei "4659)  by  tha 
Board  of  Sttparvlaors  of  a  county,  for  tmirteorporatad  tarritory  of 
a  county  (Sawar  Ptelctafiaa^a  Diatrict  Aet«  Baalth  aod  Safaty  Coda 
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f«p  imiiie6rpor«t#4  t^rrlt^rjf  w?  4Ji*^«^rmt«<!l  tarrltopy.  «tr  both 
(ecimfr  $mmrtm$  m»d  nmfr  ^%9trUt  Jlst,  »«ftlth  maxk  Sitf«ty  Ce4« 
t«etlMt»  ^560^36^)    ^  {Httitiofi  of  t#tnt|r-flv«  j>er««n»  to  th* 
tMuNI  6f  S^sp9Wi*f  «f  a  »«^nt|r  (C^tmty  S«nlt*r3r  0t«ts»i«t  A«t 
of  1923.  Hoalth  «]t«i  S*f«ty  Cotf«  3«8feloo»  $4i*o-€939). 

Hk*  San  fr«ii«l»^  Xitt«nM«l«mia  hirp9r%  i«  in  wiciin<;oi*por«^«4 
torritovy  la  ^km  Nfttoo  Ccnmtf  and  tlior*  l«  mt  |»r«»o»t  no  $«iktt»ry 
Dlttrlot  «fltN*««ifi€  th*  t«ri>itorir  in  irtiidsli  tti«  Alii»ort  i*  l»««t«4. 

fhor*  follow  ty]^li:al  pro-rioi^io  of  o  S«jilt«ry  i:)i|(tpl«t  A«t. 

Soetiono  550©*5i56,  tho  foilovlsnt;  provlolono  aro  <;^it»i«««« 

*I^S10.     *  i^omM  of  »«i^i*vl«or8  4o»lr4i!»s  t©  femt 
m  ootfoi*ii«  oxmS  tiotor  district  stiall  o^opt  a  ro«el«t&«n 
of  lit  intoiitlon  to  do  to.     .   •   .** 


{3or« 


§5^11 «    Tho  dlttriet  o»  fOf«o4  nay  iiiolii4o  isalikoor* 
iioo  or  Iii6o«>poi*ato4  torrltory,  op  l»ot;^,     •  •  •* 

^fSSM.    1lM  cBvomiu^  bo4y  of  tho  tsiotrlet  la  a  toouNl 
of  dJL9«o««ra  of  not  loaa  titan  tt«foo  nosUiora*     .  .  •*' 

"fSSO^*     S%  Ctho  dlotrlot]  m^  loavio  bonda.'* 

Waxlii^  aog^B?;     It  aitall  fix  and  eolloet  wior  ^Snto, 
fooir^HaS?  onasiiaa  far  tho  uao  of  faollittM  MUfttainod 
and  oporatoct  hw  tlio  diotriet  aiAff loiont  m  aaioy&t  to  tmy 
I»rlnol|>al  and  iatoroat  of  itocida  and  for  oapoROoa  of  ttoo 
dlatriot  la  aaliiialdii^(«  o^oratliact  ojttoiidlag  and  rofMUriag 
any  «ierk  or  inproviwont  of  tfeo  diatrlet«  and  to  dofvmy  all 
othor  oxpoDsoa  incldoatal  to  tlio  oJMroiao  of  any  of  tiko 
dlotrlot*a  pewors. 

"ftttch  idiarsad«  in  tim  amount  riitod^  oliall  &o  paid  i»y  tho 
ttaor  of  tho  faellltioo,  im^ludlng  i^t  not  liiaitod  to  tho 
stato,  any  dopartttont|  or  asosoy  thoroof ,  ooimtloo,  Qltioa» 
dlatrlcta«  wr  any  pubilo  eor}»orattoii,  and  ahall  conatltuto 


»«,  u$^ 


tlefi*t«ly  tfeuui  til*  r«t»»  fUw^  for  *i4illA^  um  )»y  «Umi«> 


I»r«vi4i«  am  M^itA&l*  dl»tiri)»vti«A  «f  &««t».     Xn  no 
«v«iit  ahftll  ftf^  «Nfii«r  of  iKP«p«rty  ^  |t*rttitt«4  t« 
o^iiM«t  t4  ttiiii  MiM^ag*  «r  wa%«i^  «yst«ai  ulthoitt 
ripat  9«yifti  «y  «ftni«iJi«  in  wii*i«i«is  t«  »ay  »ltti«r 

ift  *  l^iip  mm  or  to:y^  innttiiliMfita  tiMi  prdrfttais  etMrfa- 
paA««d  tiftiAst  •ai'^  pmm^t^  ^?  t^  aiml.tt<»iiip.    411 

p*rmittM  t«  ^mam^t  iritli  aueli  airtta^  almli  ^«  *v*ji2« 
afela  f«r  ^m  p«9iMi»^  «^  Any  iift«l^%#4fi«fi«  i»<%u2'{^4  in 
e«iiftt6ti9fi  with  sn^fe  a«^ii«iti«ct»  ««wiitrte«tio«i  &^ 

dt#tot«<to«»«.  All  a^aai  ao  |>a44  aluai  b«  r«fiiN»^4  %tt  ilm 

propertied  thmt  tM  u4mt  aiM^lnat  owia^ft  of  pv^i^orijr 
boora  to  t^  antix**  «oot  of  aueh  a9<}ui«itioii»  <s«»fi<' 
ot^tMttioii  or  Ij^krovonont .  ** 

It  la  iRT  oplAiea.^  tliorofora,   %hmt 

{1}    A  aovNMSo  ^lofoaoi  plant  ni^st  i»«  «^oit«%«^:«t«di  at  tito  S«a 
P3roit«la«o  Ziitoi^atiiMaol  Mjfport.  ^:r  «^aa<m  '0»f  «t«t«  Imt  mani  tho 

{2}  ttmrm  la  no  0^11cotl«»n  ^m  i-ho  part  of  tlui  C^^nty  of 
S«i  Natoo.  ootlos  oo  anon,  to  ooattao  thm  ttwrn-^iml  obli«atio& 
of  tho  eonatruetl««9i  of  tiio  aona^o  41a|»oa*l  9la»t- 

(I)    Sliifto  titoro  la  fu»  $ftai««ry  Matrix t  fo«»o4  la  tiso  im* 
lAooryovototf  torritopy  of  Sao  Katoo  Coimty  in  iilil«fe  ttm  Aijr^ort 
la  ioaoto4»  tl)o  only  oit«n%atlv«  to  tl»«  City* a  h^meitm  ^^ 
flnan^ilai  ooat  of  t^  eonatpy^tlon  of  a  aowaso  dlapoaol  plMni  ^t 

*  «lli^«t  ayproiMotioti  la  to  toito  atopo  to  hm-«f  tk»  Board  of 
St^orvlaora  of  San  iSatoo  County  foan  a  Saolt^ory  Mstrl«t  In  that 
aoiiRty  for  that  puri^oao 
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(4)     If,  ho««v«r.  «  SmitArjr  XJittjriet  U  foraM  f«r 
tiM  FurpOM^   tlM  City  would  b«*i*  th«  c^at  of  %b«  eMUiiiin;cti««i 
of  tho  smnm*  Aioposal  plant  ^y  Diotriet  tms  aiitntut  u  tiM 
•ol«  proiHirty  otmor  in  tM  Dlotrlat.     Fu^thor.  ttoo  mm^  4io- 

pooal  plant  would  ^  uatUr  the  control  oiid  diro«tion  taeA  ■aia 
toaaaoo  of  *  Soaitary  Dlotrtet  Board  and  cu^Joct  to  furt^or 
aooooBMOfit  for  BWlatonaneo  of  the  syoto*  by  tho  Slatrl^t. 

Yowro  truly, 
city  Attamoy 
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SU5Ji:CT:      SHOULD  pvjios   FOR  i;AI.7TLi;iJ'"C::],   RLPAIR  -iro  COi^STRUCTION 
0?  PUBLIC   BUILDIlTC-o   BL  BuDC-^TLD   TO  Tlil.  AGCOUlITS    0? 
TliE  RESPECTIVE  DEPiURTLEiTTS   .ii-.VING   JURISDICTION   OVx^R 
SAID  BUILDINGS,    OR   TO  THE   -.CCOUilTS    0?  THE  DEPiiRTiXNT 

OP  PUBLIC  i:or:[S? 


Gentlemen: 


follows ; 


This  office  is  in  receipt  of  your  request  for  opinion,  as 


R  E  Q.  U  E  S  T 

"Supervisor  John  J,  Perdon  respectfully  requests 
that  you  favor  hira  with  your  opinion  in  response  to  the 
following  question-: 

"Should  funds  for  maintenance,  repair  and  construc- 
tion of  public  buildings  be  budgeted  to  the  accounts 
of  the  respective  departments  having  jurisdiction 
over  said  buildings,  or  should  they  be  budgeted  to 
the  accoujits  of  the  Department  of  Public  VJorks?" 


OPINIO  N 

The  charter  sections  relating  to  budget  and  fiscal  pro- 
cedures make  no  specific  reference  to  the  budgeting  of  funds  to 
particular  departments. 

However,  a  further  study  of  the  charter  reveals  that,  with 
respect  to  public  buildings  owned  by  the  City  and  County  of  San 
Francisco,  specific  provisions  are  made  either  for  the  maintenance, 
repair  and  construction  or  for  the  control  and  management  of  same. 

VJhen  referring  to  the  department  having  jurisdiction  of 
public  buildings  it  is  assumed  that  the  request  for  opinion  refers 
to  the  department  charged  with  the  responsibility  of  maintaining, 
repairing  or  constructing  same. 

Under  the  charter,  the  Department  of  Public  Uorks  is 
charged  with  the  responsibility  of  maintaining,  repairing  and  con- 
structing public  buildings  generally. 
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Section  106  of  the  charter  provides: 


"The  director  of  public  works  shall  have  and  succeed 
to  the  powers  and  duties  of  the  board  of  public  works  from 
and  after  twelve  o'clock  noon  on  the  8th  day  of  January, 
1932,  except  as  otherwise  provided  in  this  charter,  at 
which  time  the  terms  of  members  of  the  board  of  public 
works  shall  terminate,  and  such  board  as  theretofore  exist- 
ing shall  be  abolished." 

The  old  charter,  section  9,  Article  VI,  Chapter  I,  provided; 

"The  Board  of  Public  VJorks  shall  have  charge,  superin- 
tendence and  control,  under  such  ordinances  as  may  from 
time  to  time  be  adopted  by  the  Supervisors: 


"Of  the  construction  of  any  and  all  public  buildings 
and  structures  under  plans  duly  approved  by  the  various 
departments,  including  all  school  houses  and  fire-depart- 
ment buildings,  and  the  repair  and  maintenance  of  any  and 
all  buildings  and  structures  owned  by  the  City  and  County." 

However,  by  virtue  of  other  sections  of  the  charter,  there 
are  a  number  of  public  buildings  which  are  not  under  the  jurisdiction 
of  the  Department  of  Public  Viorks.  Among  the  exceptions  provided  in 
the  charter  are  public  buildings  xmder  the  jurisdiction  of  the  Recre- 
ation and  Park  Comraission  (Sec.  ^2),  Board  of  Trustees  of  the  Mar 
Memorial  (Sec.  kk)  >    California  Palace  of  the  Legion  of  Honor  (Sec.  50); 
M.  H.  de  Young  Memorial  Museum  (Sec.  $1) ,    California  Academy  of 
Sciences  (Sec.  52),  and  Public  Utilities  Comraission  (Sec.  121). 

The  charter,  therefore,  specifically  fixes  jurisdictional 
responsibility  for  all  public  buildings  of  the  City  and  County  either 
in  the  Department  of  Public  ViOrks  or  in  the  various  departments, 
boards  or  commissions  as  above  indicated. 

A  public  officer  or  board  has  not  only  the  powers  expressly 
enumerated  by  law,  but  also  those  implied  powers  which  are  necessary 
to  the  exercise  of  the  powers  expressly  granted,   (PovTell  v.  City  and 
County  of  San  Francisco,  62  Cal.  App.  2d  291,  296) 
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V.'here  povrer  is  given  to  perform  an  act,  the  authority  to 
employ  all  necessary  means  to  accomplish  the  end  is  alviays  one  of 
the  implications  of  law.   (Bateman  v.  Colgan,  111  Cal.  530,  58?) 

A  fortiori,  if  a  duty  is  imposed  to  perform  an  act,  all  the 
necessary  available  means  to  accomplish  the  end  must  impliedly  be 
made  available  to  the  department  charged  vjith  the  duty. 

Therefore,  if  funds  necessary  to  maintain,  repair  and  con- 
struct a  particular  public  building  are  made  available  in  the  annual 
budget,  the  charter  impliedly  would  require  that  said  funds  be  made 
available,  or  budgeted,  to  the  particular  department,  board  or  com- 
mission charged  with  the  duty  of  maintaining,  repairing  or  construct- 
ing same. 

You  are  thus  advised  in  connection  with  your  inquiry 
submitted . 

Respectfully  submitted, 


DICK  R.  HOLM 
City  ^.ttorney 


JC/GEB 


TO:      Board   of  Supervisors 
235  City  Hall 
San  ?rancisco 


r.ttn:      John  R.   licGrath,    Clerk 


Opinion  No.  8o5 
March  22,  1951+. 

SUBJECT:   DOES  "THE  NEW  STAUPPER  SYSTEM",  A  MECIiANICAL  DEVICE, 
VIOLATE  MASSAGE  PARLOR  ORDINANCE? 

Dear  Sir: 

Receipt   is   hereby  acknowledged  of   your   letter  of  request 
for   an   opinion  upon  the   above-stated   subject  matter. 

REQUEST 

"It   has   come   to   our   attention  that   an   operation  known  as 
'The   New  Stauffer   System'    is   operating  at   259  Geary  Street, 
According   to    the    attorney  for   the    applicant,    this   estab- 
lishment  is   not    covered  by   the   above   mentioned  ordinance. 
He    states    that    this    'is   purely  mechanical   system  with  no 
clothing  removed   and  no   manual  manipulation' , 

"We  would    appreciate   an   opinion  from   you  on   the   matter." 

You  also   attached  with  your   request   a  newspaper   advertise- 
ment  of  the   business,    dated  March  1,    19^li,   under  the   general  title 
of   "Slenderizing  News"   and   carrying   the    subtitle    "Woman  Loses  20 
Pounds,   i|.  Inches   Prom   Hips   In  Tliree  Weeks",   which   advertisement 
attributed   said   slenderization  to   the    so-called   "New  Stauffer   System." 

OPINION 

Said  facts  submitted,  together  with  independent  information  obtained 
by  me,  indicate  that  "The  New  Stauffer  System"  is  essentially  a  weight- 
reducing  and  proportioning  process  by  means  of  mechanical  rubbing  and 
manipulation  of  the  human  body,  in  whole  or  in  part.   Assuming  that 
to  be  true,  it  becomes  clear  to  me  that  Ordin?nce  No,  6969  dealing 
with  massage  parlors  applies  to  such  s  business. 

The  first  paragraph  of  Section  1  of  said  ordinance  states  the  scope 
of  its  application  as  follows: 

"A  massage  parlor  is  hereby  defined  as  an  establishment 
having  a  fixed  place  of  business  whore  any  person,  associa- 
tion, firm  or  corporation  engages  in,  conducts,  or  carries 
on,  or  permits  to  be  engaged  in,  conducted  or  carried  on 
any  business  of  giving  Turkish,  Russian,  Swedish,  vapor, 
sweat,  electric,  salt,  or  any  other  kind  or  character  of 
beths,  phisiotherapy,  therapy,  or  any  business  of  tHo  same 
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nrture  though  bearing  a  different  name ,  or  pny  business  of 
giving  fiiassap. e  treatments  or  alcohol  rubs,  except  swimming 
pools,  which  are  covered  by  Section  98,  Part  III  of  the  Snn 
Prriicisco  Municipal  Code.   For  the  pur-^ose  of  this  section 
the  term  'massage'  is  construed  to  mean  any  manual  manip- 
ulation of,  or  the  application  of  a  mec^ianical  device  to  the 
human  trunk  or  limbs  of  another,   except  by  a  oerson  hold- 
ing an  unrevoked  certificate  to  pr'^c  bice  the  healing  art 
under  the  lews  of  the  State  of  California,"  (Underscoring 
our  own) 

A  fpir  and  reasonable  interpretation  of  the  above-quoted  language  is 
that  the  ordinance  is  meant  to  apply  to  all  massage  businesses, 
whether  operated  by  a  mec'ipnical  device  or  manual  manipulation,  or 
both,  unless  the  operetor  involved  is  professionally  licensed  other- 
wise to  perform  such  services.   The  fpct  that  the  mechanical  opera- 
tion may  be  carried  on  without  removal  of  the  clothing  of  the  subject 
apoears  to  me  to  be  of  no  slgnificrnce  in  avoiding  the  application  of 
the  ordin?nce  so  long  as  s?id  operation  performs  a  massaging  treat- 
ment "to  the  human  trunk  or  limbs."    It  should  be  noted,  however, 
that  tiie  words,  "human  trunk  or  limbs"  ere  followed  by  the  words, 
"of  another",  which  r?ises  the  Question  as  to  whether  the  applica- 
bility of  the  law  presupposes  that  the  mechanical  device  must  be 
operated  at  the  time  of  ppolication  by  another  human  being. 

In  the  instant  case,  my  information  is  that  the  mec'ianical  devices 
used  are  of  the  self -operating  vc^riety,  but  a  practical  interpreta- 
tion in  that  regard  would  seem  to  be  that  the  mec'ianical  devices 
need  only  be  made  available  by  the  operator  of  the  business  and  not 
necessarily  attended  personally  by  him  or  any  of  his  employees. 

It  should  be  noted  also  that  although  the  name  of  this  so-called 
"new  system"  does  not  necessarily  connote  resort  to  the  "physio- 
therapy" or  "therapy"  aspects  of  massaging  mentioned  in  the  ordin- 
ance, nevertheless  the  system  in  actual  oneration  apparently  hp.s 
such  a  therapeutic  nature,   Such  connotation,  however,  is  plainly 
unnecessary  under  the  broad  wording  of  the  above-quoted  section  of 
the  ordinance, 

"Therapy"  is  usually  a  word  used  in  a  compound  asoect,  such  ss,  for 
instance,  "mechanotherapy",  and  it  is  in  the  nature  of  such  a  form 
of  therapy  that  "The  New  Stauffer  System"  appears  to  fall. 
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''The  terma  ' me ctiano therapy •  and  'mec'ianical  manipulation'  mean  a 
remedial  treatment  consisting  of  manipulating  a  oart,  or  the  whole, 
of  the  body,  with  the  hand  or  by  mechanical  means;  or  massage,  man- 
ually or  mechanically  performed,  and  do  not  include  the  practice 
of  surgery  in  any  form."   (Words  and  phrases,  Volume  2ij.-A,  page  6o6, ) 

Thus,  the  admissions  of  the  attorney  for  the  System  tha.t  it  is  purely 
a  mechanical  system  along  with  its  advertising  admission  that  it 
performs  a  reducing  or  proportioning  service  upon  the  human  body, 
suggests  strongly  that  it  is  a  massage  narlor  within  the  purview  of 
the  ordinance. 

Another  guide  however  which  I  wish  to  employ  in  Interpreting  the 
ordinrnce  axjplicable  to  "The  New  Stauffer  System"  is  the  internreta- 
tion  rule  approved  by  the  California  Supreme  Court  in  many  instances 
as  follows: 

"The  objective  sought  to  be  achieved  by  statute,  as  well 
as  the  evil  to  be  prevented,  Is  of  prime  consideration  In 
Its  interpretation." 

Richfield  Oil  Corp.  et  al,  v.  Crawford,  et  al, , 
3^  cal.  2d  729; 

Rock  Creek  etc.  Dist,  v.  County  of  Calaveras , 
29  Cal.  2d  7",  9; 

People  V.  Monroney,  2l\.   Cal.  2d  638; 

Gage  V.  Jordan,  23  Cal,  2d  79l|; 

California  Drive-In  Restaurant  Association  v,  Clark, 
22  Cal.  2d  207; 

Estate  of  Ryan,  21  Cal.  2d  1^98; 

Metropolitan  W.  District  v.  County  of  Riverside, 
21  Cal,  2d  614.0. 

Scrutinizing  the  present  ordinance  in  oomprrison  with  the  old  one 
which  it  repealed  reveals  a  definite  Intention  on  the  part  of  the 
lawmaking  body  to  provide  more  public  safeguards  egainst  all  lay 
operators  of  businesses  claiming  the  power  to  render  physical  or 
health  benefits,  either  by  manual  or  mechanical  manipulations  of 
the  body.   Consequently,  while  under  the  repealed  ordinance  the 
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Deoartment  of  Health  was  empowered  to  require  any  applicant  for  a 
oermit  to  operate  e   massage  parlor  to  accompany  the  gpplic?tion  with 
certificates  of  moral  character  from  two  reputable  persons  living  and 
residing  in  San  Francisco,  the  present  ordinance  empowers  it  to  re- 
quire a  much  more  revealing  and  informative  application,  as  follows: 

(1)  The  exact  nature  of  the  bath  or  massage  treatment 
to  be  administered; 

(2)  Proposed  place  of  business  and  a  showing  of  adequacy 
of  facilities  therefor; 

(3)  Educational  and  experience  qualifications,  including 
certificates  end  diplomas; 

(I^.)  The  number  of  employees; 

(5)  The  names  of  persons  giving  massages  and  their 
qualifications; 

(6)  /Agreement  to  notify  the  Health  Department  of  each 
new  employee  within  lj.8  hours; 

(7)  Any  other  evidence  of  moral  or  physical  fitness  and 
of  training  and  experience  the  Health  Department  may 
see  fit  to  require  reasonably. 

Said  section  also  empowers  the  Health  Department  to  request  approval 
or  disapproval  of  applicants  from  the  Police  Department  on  moral 
grounds  and  to  inspect  the  premises  semi-annually  to  determine  whether 
or  not  substantial  compliance  with  the  law  is  being  observed.   All 
this  clearly  indicates  that  the  law-makers  in  enacting  said  ordinance 
had  an  eye  singled  toward  increasing  the  protection  of  t  he  general 
public  against  quackery,  charlatanism,  mere  profiteering,  abuse  of 
privilege  or  the  practice  of  deceit  of  any  nature  or  kind  in  the  gen- 
eral field  of  massage  parlor  operations,   As  already  stated,  I  am 
satisfied  that  "The  New  Stauffer  System"  comes  within  the  category  of 
such  an  operation. 

You  are  therefore  advised,  subject  to  the  following  further  observa- 
tion, that  "The  Nevr  Stauffer  System"  operating  at  259  Geary  Street 
is  in  my  opinion  amenable  and  subject  to  the  terms  and  provisions  of 
Ordinance  No,  6969,  known  as  the  "Massage  Parlor  Ordinance  of  the  City 
and  County  of  San  Francisco." 
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The  further  observation  is  to  refer  you  to  Opinion  No,  751,  handed 
dovm  by  this  office  at  your  request  on  November  20,  1953,  holding 
t.iat  insofar  as  the  practice  of  therapy  and  physiotherapy  is  con- 
cerned, the  regulation  of  such  practitioners  by  license  will  become 
entirely  a  matter  of  state  control  on  or  after  September  9,  195U, 
under  the  1953  state  law  enacted  upon  that  subject,  (Statutes  of 
1953,  Chapter  I826;  Business  and  Professional  Code,  Sees,  2650-269i|). 
In  the  meantime,  however,  my  opinion  as  to  the  applicability  of  our 
local  ordinance  to  "The  New  Stauffer  System"  is  as  aforesaid. 

If  perchance  after  said  state  law  has  become  effective  it  should  be 
determined  that  said  "System"  does  not  come  under  its  licensing  and 

regulatory  provisions,  it  would  appear  ttien  that  it  might  continue 
subject  to  our  local  ordinance,  but  I  suggest  that  you  resubmit  such 
question  for  redetermination  by  this  office  in  that  event. 

Respectfully  submitted, 

DION  R,  HOLM 
RJR/WP  City  Attorney 


To:   George  H.  Becker,  M.D, 

Director  Bureau  of  Communicable  Diseases 
Department  of  Public  Health 
101  Grove  Street 
San  Francisco  2, 


Opinion  No,  606 
March  22,  19 5i^- 


SUBJICT:   ROLPH  PLAYGROUND,  IS  DIS  CONTINUAlfCE  GP  UbE  SUBJECT  TO 
POPULAR  VOTE  (PARK  ABANDONMENT  PROCEDURE). 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  pertinent  parts  of  which  are  as  follows: 

REQUEST 

"This   department   is   considering   abandoning  Rolph 
Playground  located  at  Army  and   Potrero  Streets    snd 
selling  the   property,    bhe    proceeds   of  which  would 
go   toward  -purc'iasing  new  property  adjoining  Garfield 
Square   which  is   boimded  by  2Sth,    26th,    Treat    and 
Harrison  Streets, 


"In  view  of  this   situation,  would  you  please    advise 
whether   in  your   opinion  it   will  be    necessary  for  this 
department   to   present  the    abandonment   of  Rolph  Play- 
ground   to  the    voters   before   the  property  can  be   sold," 

OPINION 

The  property  now  comprising  tho  Rolph  Playground  area, 
bounded  by  Hampshire  and  Army  Streets  and  Potrero  Avenue,  was 
originally  purchased  by  the  Board  of  Supervisors  between  the  years 
1917  and  1919  and  turned  over  to  the  jurisdiction  and  control  o'f 
the  then  existing  San  Francisco  Playground  Commission,   Subsequently 
the  property  came  under  the  control  and  Jurisdiction  of  the  Recrea- 
tioii  Commission,   successors  to  the  Playground  Commission,  and  is 
now  under  the  jurisdiction  of  the  Recreation  and  Park  Commission, 

The  original  purchase  of  the  property  was  for  the  purposes 
of  the  then  existing  Playground  Commission  and  for  the  estabiistiment 
of  a  playgroiond.   Since  its  acquisition,  a  small  baseball  field  or 
diamond  has  been  set  out  and  so  used.   Notwithstanding  the  fact  that 
the  consolidation  of  the  Recreation  and  Park  Commissions  in  1914-9 
brought  the  property  within  the  jurisdiction  of  the  combined  Commis- 
sion, all  available  records  indicate  no  dedication  or  reservation 
for  park  pixrposes  as  such  have  been  made  nor  has  the  property  been 
used  for  park  purposes. 
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SUBJECT:      ROLPH   PLAYGROUND,    IS  DISCONTINUANCE   GP   UfcE   SUBJI^CT   TO 
POPULAR   VOTE    (PARK  ABANDONMENT    PROCEDURE). 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  pertinent  parts  of  which  are  as  follows: 

REQUEST 

"This   department   is   considering   abandoning  Rolph 
Playground  located  at  Army  and   Potrero  Streets    and 
selling  the   property,    bhe    proceeds   of  which  would 
go   toward  purc'.iasing  new  property  adjoining  Garfield 
Square   which  is   boxinded  by  25th,    26th,    Treat    and 
Harrison  Streets. 


"In  view  of  this   situation,   would  you  please    advise 
whether   In  your   opinion  it   will  be    necessary  for  this 
department   to   present  the    abandonment   of  Rolph  Play- 
ground   to  the    voters   before   the  property  can  be   sold." 

OPINION 

The  property  now  comprising  the  Rolph  Playground  area, 
bounded  by  Hampshire  and  Army  Streets  and  Potrero  Avenue,  was 
originally  purchased  by  the  Board  of  Supervisors  between  the  years 
191?  and  1919  and  turned  over  to  the  jurisdiction  and  control  o"f 
the  then  existing  San  Francisco  Playground  Commission.    Subsequently 
the  property  came  under  the  control  and  jurisdiction  of  the  Recrea- 
tion Commission,   successors  to  the  Playground  Commission,  and  is 
now  under  the  jurisdiction  of  the  Recreation  and  Park  Commission, 

The  original  purchase  of  the  property  was  for  the  purposes 
of  the  then  existing  Playground  Commission  and  for  the  establishment 
of  a  playgroiond.   Since  its  acquisition,  a  small  baseball  field  or 
diamond  has  been  set  out  and  so  used.   Notvrithstanding  the  fact  that 
the  consolidation  of  the  Recreation  and  Park  Commissions  in  19i4.9 
brought  the  property  within  the  jurisdiction  of  the  combined  Commis- 
sion, all  available  records  indicate  no  dedication  or  reservation 
for  park  purposes  as  such  have  been  made  nor  has  the  property  been 
used  for  park  purposes. 
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Under  the  charter  the  sale,  and  abandonment  or  discontin- 
uance of  the  use  of  land  held  for  £ark  p.ur_pqses  must  be  effected 
pursuant  to  the  provisions  of  section  I4.I. i  of  the  charter  and  The 
Park  Discontinuance  Law  of  192?  (sections  38i1l4.O-i1.62  of  the  Gov- 
ernment C-^de)  and  in  accordance  with  the  procedure  therein  out- 
lined. See  Opinion  No.  2^,  June  6,  19i;9;  also  Opinion  Wo.  290, 
November  20,  19^0. 

So  far  as  the  sale  of  other  real  property  owned  by  the 
City  and  County,  section  92  of  the  charter  provides  in  part  as 
follows t 

"Any  real  property  owned  by  the  city  and  county,  except- 
ing lands  for  parkj  and  squares ,  may  be  sold  on  the  re- 
comraendation  of  the  officer,  board  or  commission  in  charge 
of  the  department  responsible  for  the  administration  of 
such  property." 

From  this  section  upon  the  proper  recommendation  the  Board  of 
Supervisors  ma-"-,  by  ordinance,  authorize  such  sale  xinder  the  pro- 
cedure outlined  in  the  section  in  question. 

Legislative  and  judicial  def in-'.tions  make  a  clear  distinc- 
tion between  the  terms  "parks"  and  "squares"  as  such,  and  "play- 
grounds".  AS  the  court  held  in  Blocker  v.  City  of  i-Jew  Orleans,, 
50  So.  2d  14.98  ,  in  quoting  from  Frauenthal  v.  'Slaten,  91  Ark.'  350, 
121  S.'  .  3^5,  398,  it  was  held: 

"'There  is  little,  if  any,  distinction  between  the 
v.'ords  "park"  and  'square";  and  when  used  in  this  way 
they  mean  substantially  the  same.' 

But  a  playground  is  an  entirely  different  category 
from  'park  or  'square'.   There  are  many  decisions 
vhich  hold  that  the  term  'pari:'  does  not  include  a 

'playground ' . " 

It  was  held  in  City  of  Los  Angeles  v.  Snyder,  _Hayor, 
■^1  Cal.  AoP.  1^92,  197  ".  k03,'TW' 

"None  of  the  many  decisions  throughout  the  coxontry 
which  we  have  discovered,  and  in  which  the  word  "park' 
is  defined,  apply  that  designation  to  a  public  play- 
groiind. " 
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In  view  i^f  the  backgro\ind  of  the  original  purchase  of 
Roloh  Playground  and  its  subsequent  and  present  use,  the  pro- 
visions of  section  L|.l.l  of  the  charter  and  sections  3i^kh^-k^2 
of  the  Govern.'ient  Code  are  inapolicable  to  the  proposed  aban- 
donment and  sale  of  the  property  here  in  question,  to  wit: 
The  P.olTDh  Playr-round  area,  since  the  same  is  definitely  not  a 
"park"  or  "square''  but  essentially  and  in  fact  a  '"nlayground" . 

In  conclusion,  then,  you  are  advised  that  it  is  ny  opinion 
that  the  Roloh  Playground  area  may  be  abandoned  as  such  and  the 
property  sold  under  the  provisions  of  section  92  of  the  charter. 

Respectfully   subraitted, 


DIOVT   P.   HOLi^i 
City  Attorney 


^EY/TJB 


Recreation  and  Park  Department 
McLaren  Lodge 

Golden  Gate  Park 

San  Francisco,  California 

iittn:   i4r.  David  E,  Lewis 
General  Manager. 


OPINION   NO.    807 
March  23,    19Sk 

SUBJECT:  FIRE  DEPARTMENT,  COMPENSATION  FOR  OVERTIME  IJORKED 
BY  ASSISTANT  CHIEF  ASSIGNED  TO  PH^FORM  THE  DUTIES 
OF  DEPUTY  CHIEF    OF  DEPARTMENT. 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
as  follows: 

REQUEST 

"Assistant  Chiefs  of  the  Fire  Department  are  assigned 
to  duty  within  the  platoon  system  schedule.   This  schedule  does 
not  exceed  120  hours  in  a  l5-day  period  as  required  by  provi- 
sions of  Sec.  36  of  the  Charter.   The  Chief  of  the  Fire  Depart- 
ment and  the  Deputy  Chief  do  not  restrict  themselves  to  the 
platoon  system,  but  are  on  call  for  2i;-hour  periods  during 
the  time  they  are  on  duty. 

"Dxiring  the  period  of  illness  of  the  late  Chief 
V.falsh,  Deputy  Chief  Galli  was  designated  as  Acting  Chief  of 
the  Department,  and  Assistant  Chief  Trapp  was  designated  to 
assume  the  responsibility  of  Deputy  Chief.   No  change  was 
made  on  the  payroll  records  as  to  classification  or  pay  for 
either  one  of  these  officers  during  the  time  they  assumed 
the  duties  of  the  higher  ranks. 

"Assistant  Chief  Trapp  estimates  that  during  the 
period  of  assignment  to  Deputy  Chief,  he  worked  approximately 
122  days  in  excess  of  the  normal  work  schedule  under  the 
platoon  system. 

"The  Fire  Commission  is  desirous  of  affording 
Assistant  Chief  Trapp  relief  either  in  money  compensation 
or  by  a  grant  of  time  off  for  the  long  period  of  extra  duty 
he  so  willingly  performed. 

"(a)   In  view  of  the  language  of  Section  36  of  the 
Charter  which  specifically  prohibits  officers 
and  members  of  the  Fire  Department  from  vjorking 
more  than  120  hours  in  a  l5-day  period,  is  there 
a:ay  method  by  which  the  Fire  Commission  can  now 
compensate  Assistant  Chief  Trapp,  either  in  pay 
or  in  equivalent  time  off  for  the  extra  days  of 
duty  he  performed  while  acting  as  Deputy  Chief? 

"(b)   If  the  answer  to  the  above  query  is  in  the  nega- 
tive, is  there  any  method  by  which  Assistant 
Chief  Trapp  could  be  given  a  retroactive  appoint- 
ment to  the  position  of  Deputy  Chief  and  now  be 
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paid  the  difference  in  compensation  between 
the  class  of  Assistant  Chief  and  the  class  of 
Deputy  Chief  for  the  period  of  time  he  was  so 
assigned? 

"(c)   If  the  answer  to  (b)  is  in  the  negative,  then 

is  there  any  other  method  or  procedure  by  which 
Assistant  Chief  Trapp  could  be  compensated  for 
the  extra  duty  he  performed  as  indicated  above?" 

OPINION 

(a)   According  to  the  facts  recited  in  your  request  and 
from  a  number  of  conferences  with  the  Chief  of  the  Department,  the 
Deputy  Chief  and  Chief  Trapp,  when  the  late  Chief  VJalsh  becarae  ill 
and  was  unable  to  discharge  his  duties.  Deputy  Chief  Galli  was  as- 
signed the  duties  of  Chief  of  the  Department,  and  Assistant  Chief 
Trapp  was  assigned  the  duties  of  Deputy  Chief. 

The  period  during  which  this  arrangement  was  in  effect 
was  from  March  23,  1953  to  August  20,  1953.  During  all  of  this 
period  Assistant  Chief  Trapp,  following  the  practice  of  the  Depart- 
ment while  performing  the  duties  of  Deputy  Chief,  worked  a  full  21^- 
hour  watch  on  the  days  he  was  on  duty.   The  effect  of  this  assign- 
ment was  to  require  Chief  Trapp  to  work  in  excess  of  a  120-hour 
limitation  in  any  l5-day  period  and  in  excess  of  the  1^   consecutive 
hour  limitation  in  any  2l|  hours.   The  purpose  of  your  request  is  to 
seek  advice  as  to  whether  or  not  Chief  Trapp  is  entitled  to  receive 
pay  or  time  off  in  lieu  thereof  for  the  overtime  he  worked  during 
bhls  period. 

It  is  important  to  note  that  under  the  facts  presented  by 
yoxip  request  Chief  Trapp  was  never  appointed  to  nor  did  he  occupy 
the  position  of  Deputy  Chief,   He  was  merely  assigned  or  detailed 
to  perform  the  duties  of  the  Deputy  Chief  of  the  Department  without 
being  paid  the  compensation  provided  for  that  position. 

The  authority  to  make  such  an  assignment  or  detail  is 
based  upon  the  provisions  of  section  li^.1  of  the  charter  which  reads 
in  part  as  follows: 

"No  person  shall  hold  a  position  outside  of  the 
classification  to  which  he  has  been  appointed,  provided 
that  every  employee  of  any  department  or  office  shall 
discharge  any  of  the  duties  pertaining  to  such  depart- 
ment or  office  to  which  his  chief  may  temporarily  assign 
him," 
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In  the  present  situation,  because  of  the  very  nature  of  the 
position  of  Deputy  Chief,  it  would  not  have  been  possible  for  Chief 
Trapp  to  have  occupied  the  position.   This  conclusion  is  based  upon 
the  fact  that  the  position  of  Deputy  Chief  is  not  one  continued  or 
created  by  the  board  of  supervisors  in  the  annual  appropriation  ordi- 
nance but  is  a  position  created  by  the  charter  and  is  limited  to  one 
occupant  at  a  time. 

During  all  of  the  time  in  question,  Chief  Galli  was  the 
incumbent  in  the  position  of  Deputy  Chief,  and  he  drew  the  pay  of 
Deputy  Chief  while  acting  as  Chief  of  the  Department.   Chief  Trapp, 
on  the  other  hand,  never  received  the  compensation  of  Deputy  Chief 
but  at  all  times  was  compensated  at  the  rate  of  pay  established  for 
Assistant  Chief.   Therefore,  Chief  Trapp,  dixring  the  time  that  he 
discharged  the  duties  of  Deputy  Chief,  occupied  the  civil  service 
position  and  rank  of  Assistant  Chief  within  the  two-platoon  system, 
and  was  accordingly  entitled  to  any  overtime  that  was  provided  for 
in  the  charter  for  members  of  the  two-platoon  system. 

Subsequent  to  the  receipt  of  your  request,  and  in  a  letter 
which  was  sent  to  me  in  answer  to  further  inquiry  of  your  Department, 
you  have  forwarded  to  me  the  following  breakdown  of  the  extra  watches 
and  overtime  worked  during  the  period  in  question  by  Chief  Trapp, 
These  watches  are  as  follows; 

1.  35  -  10-hour  day  watches,  each  of  which  was 
made  after  working  a  full  ll^-hovir  night  watch; 

2.  i|.3  -  2i4.-hour  watches  on  Chief  Trapp'  s  normal 
day  off  as  Assistant  Chief  of  the  Department; 

3.  2  -  2lt.-hour  watches  on  holidays,  to  wit: 
May  30,  1953  and  July  k,    1953. 

Thus  it  is  seen  from  the  information  quoted  above  that 
Chief  Trapp' 3  overtime  falls  into  three  main  categories: 

1.  Twenty-four  hour  watches  worked  on  his  normal 
day  off  as  Assistant  Chief; 

2.  Watches  worked  on  his  normal  workday  in 
excess  of  li|  hovirs,  and 

3.  Vlatches  worked  on  holidays. 

Under  the  charter  (section  36)  whenever  the  Fire  Commission 
deems  it  to  be  in  the  public  interest  that  a  member  work  on  his  day 
off  and  that  member  consents  to  so  work  and  the  chief  of  department 
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directs  him  to  work,  he  Is  entitled  to  be  compensated  for  such  time 
worked  at   his  regular  rate  of  pay  or  allowed  equivalent  time  off. 
Therefore,  as  regards  the  time  worked  by  Chief  Trapp  on  his  normal 
day  off  as  Assistant  Chief,  assuming  that  all  of  the  conditions 
provided  in  the  charter  have  been  complied  with,  he  would  be  en- 
titled to  [13  watches  off  not  to  exceed  ll\.   hours  in  each  vjatch,  or 
given  pay  therefor.   Similarly,  he  would  be  entitled  to  two  watches 
off  not  to  exceed  1^.   hoiors  per  watch,  or  paid  the  equivalent 
straight  time  therefor  for  the  watches  worked  on  the  holidays  men- 
tioned above.   However,  Chief  Trapp  would  not  be  entitled  to  any 
overtime  pay  or  time  off  in  lieu  thereof  for  the  35  watches  worked 
in  excess  of  the  II4.  hours  on  his  normal  workday. 

Although  it  is  true  that  the  charter  provides  that  no 
member  or  officer  shall  be  required  to  work  in  excess  of  120  hours 
in  any  l^-day  period,  nor  in  excess  of  llj.  hours  in  any  2i|,  except 
under  extraordinary  circumstances,  the  charter  makes  no  provision 
for  compensation  or  time  off  in  lieu  thereof  for  such  work.   In  the 
recent  case  of  Martin  v.  Henderson,  l+O  Cal.  2d  5Q3»  the  Supreme 
Court  had  before  it  a  problem  similar,  if  not  identical  with  the 
question  presented  in  your  request,  Martin  and  Redwine,  who  were 
the  petitioners  in  this  case  and  who  formerly  had  been  employees  of 
the  Highway  Patrol  of  the  State  of  California,  sought  through  a  writ 
of  mandate  to  compel  the  State  to  pay  them  a  sura  of  money  for  over- 
time worked  by  them  prior  to  their  resignation  from  the  State  ser- 
vice. There  was  no  dispute  as  to  the  number  of  hours  of  over::irae 
worked  by  the  petitioners  but  the  State  contended  that  there  was  no 
requirement  that  it  pay  a  lump  sum  of  money  for  this  overtime.  Dar- 
ing most  of  the  period  in  which  the  ©vertirae  had  been  earned  there 
was  no  State  statute  authorizing  the  payment  in  corapensabion  for 
overtime  worked.  The  court  in  deciding  the  case  in  favor  of  the 
State  and  against  the  petitioners  stated  as  follows; 

"...  The  statutory  and  regulatory  limitations  upon 
compensation  for  services  are  but  a  codification  and 
application  to  civil  servants  of  the  oft-repeated  rule 
'that  a  person  accepting  a  public  office  with  a  fixed 
salary  is  bound  to  perform  the  duties  of  the  office  for 
the  salary.  He  cannot  legally  claim  additional  compen- 
sation for  the  discharge  of  these  duties,  even  though  the 
salary  may  be  a  very  inadequate  remuneration  for  the  ser- 
vices, nor  does  it  alter  the  case  that  by  subsequent  statutes 
or  ordinances  his  duties  are  increased,  and  not  his  salary. 
His  undertaking  is  to  perform  the  duties  of  his  office, 
whatever  they  may  be,  from  time  to  time  during  his  contin- 
uance in  office  for  the  compensation  stipulated,  whether 
these  duties  are  diminished  or  increased;  and  whenever  he 
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considers  the  compensation  inadequate  he  is  at  liberty  to 
resign.'   (Dougherty  v.  Austin,  9k   Gal.  601,  629  /28  P.  83I1., 
29  P.  1092,  16  L.R.A.  161/1  Buck  V.  City  of  jiui-eka,  ]C9 
Gal.  SCk,    517  /^2  P.  2i|3,  30  L.R.A.  i|09/;  McAuliffa  v.    Kane, 
Sk   Gal.  App.  2d  288,  296  /128  P.  2d  932/;  Vogel  v.  White, 
131+  Gal.  App.  252,  2Sk  /2^   P.  2d  233/;  Kllroy  v.  Whitmore, 
115  Gal.  App.  k.3,    k9  13^0   P.  83V.) 

"The  rule  applies  not  only  to  the  duties  themselves,  as 
in  the  cases  cited,  but  also  to  the  hours  of  work.  When 
the  employee  is  paid  by  time,  as  by  the  day,  week  or  month, 
rather  than  by  the  amount  of  work  which  he  does,  he  is 
bound,  in  the  absence  of  statute,  to  render  services  with- 
out regard  to  the  number  of  hours  worked.   (Robinson  v.  Dunn, 
77  Gal.  i|73  /19  P.  878,  11  Am. St. Rep.  297/.)   Thus,  in  this 
case,  Martin  and  Redwlne,  being  paid  by  the  month,  could  be 
required  to  work  whatever  number  of  hours  each  month  was 
necessary  for  the  performance  of  their  duties.  .  .  ." 

Therefore,  I  advise  you  that  as  to  these  35  watches  Ghief 
Trapp,  xinder  the  present  status  of  the  law  concerning  overtime  worked 
by  members  and  officers  of  the  Fire  Department,  is  not  entitled  to 
any  overtime  pay  or  time  off  in  lieu  thereof.  This  same  conclusion 
would  apply  to  the  time  worked  in  excess  of  ll\.   hours  on  the  [|.3  days 
which  were  his  normal  days  off  as  an  Assistant  Chief.   Therefore,  in 
conclusion  and  by  way  of  summary,  I  advise  you  that  Chief  Trapp  is 
entitled  to  receive  overtime  pay  at  straight  time  or  time  off  in  lieu 
thereof  for  the  I|.3  watches  worked  on  his  norm^al  day  off,  not  to  ex- 
ceed 11+  hours  for  each  day,  and  two  watches  for  the  holidays  worked, 
not  t'^  exceed  li;  hours  for  each  day.  As  to  all  other  time  worked  in 
excess  of  lij.  hours  a  day  or  120  in  any  l5-day  working  period,  the 
charter  makes  no  provision  for  either  pay  or  time  off  in  lieu  thereof. 

(b)   N-rmally,  positions  in  the  City  and  County  service, 
including  the  Fire  Department,  are  either  created  or  continued 
through  the  enactment  annually  by  the  board  of  supervisors  of  an 
appropriation  or  supplemental  appropriation  ordinance  (see  section 
73  of  the  charter) .   However,  the  position  of  Deputy  Ghief  in  the 
Fire  Department  is  created  by  a  section  of  the  charter  (see  section 
36. l|).   Under  this  section  of  the  charter,  the  Ghief  is  entitled 
to  appoint  only  one  Deputy  and  only  one  person  can  occupy  that  posi- 
tion at  any  one  time.   Since  the  position  of  Deputy  Ghief  was  occu- 
pied by  Chief  Galli  during  all  the  time  that  Ghief  Trapp  was  perform- 
ing the  duties  thereof,  no  retroactive  appointment  could  be  made  at 
this  time  since  no  vacancy  existed. 
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(c)   I  have  already  advised  you  in  answer  to  your  first 
inquiry  that  Chief  Trapp  could  not  receive  any  overtime  pay  or  time 
off  for  work  performed  by  him  in  excess  of  lij.  hours  en  anj  day, 
whether  it  be  his  normal  workday  or  normal  day  off. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

BJW/JC 

T?;   San  Francisco  Fire  Department 
Room  2,  City  Hall 
San  Francisco  2,  California 

Attn.:  Frank  P.  Kelly 

Chief  of  Department 
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SUBJECT: 


IS    Ki\I3ER  FOUNDATION  HOSPITAL  E:^-EMPT  FTiOA 
LAUNDRY   FERIKT   REqUIRE.ffiNTS? 


Dear  Sir: 

This  office  Is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"The  Kaiser  Foundation  Hospitals  have  recently  constructed 
and  opened  a  hospital  at  2l\.2S   Geary  Street,   Certain  of 
the  property  is  being  rented  to  a  group  of  physicians 
practising  as  a  group  separate  from  the  Kaiser  Foundation 
Hospital.   As  a  part  of  the  contract  for  the  provision 
of  these  facilities,  laundry  service  will  be  provided  by 
the  Kaiser  Foundation  Hospital,  which  is  a  non-profit 
organization.   They  are  operating  a  laundry  at  q.37-14.53 
Grove  Street,   This  laundry  will  provide  service  for  the 
patients  and  employees  of  the  hospital  and  also  for  the 
inedical  group  providing  medical  services  in  the  hospital 
and  in  their  own  offices. 

"Kaiser  Foundation  Hospitals  is  a  non-profit  group.   The 
physicians  of  the  above  mentioned  group  are  not  employees 
of  the  Kaiser  Foundation  Hospitals.   Our  questions  tharefore 
are: 


"1.  Does  the  fact  that  Kaiser  Foundation  Hospitals  is 
a  non-profit  organization  exclude  it  from  the 
provisions  of  Section  354* 

"2.   If  the  answer  to  question  1  is  "Yes",  is  Section 

35[;(f )  applicable  in  this  case,  or  does  the  fact  that 
the  medical  group  are  not  employees  of  the  hospital 
make  it  necessary  that  they  secure  a  permit? 

"The  attorney  for  the  group  has  indicated  that  they  would 
make  application  for  a  permit  without  protest.   I  have  in- 
formed them  that  if  a  permit  is  not  required,  we  will  take 
such  action  as  is  indicated.   Their  attorney  pointed  out 
that  the  corporation  in  any  case  would  like  an  inspection  by 
this  department  for  their  own  protection.   They  do  not, 
however,  wish  to  be  placed  in  the  position  of  operating  with- 
out a  permit  if  such  is  required  and  they  cannot  hold  up 
operation  of  the  laundry  for  the  time  required  to  secure  an 
opinion  from  your  office.   However,  your  early  action  on 
this  request  will  be  greatly  appreciated," 
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OPINION 

Section  35I4.  of  the  Health  Code  provides  as  follows: 

"It  shall  be  unlawful  for  any  person,  firm,  corpora- 
tion or  association  of  persons  to  establish,  maintain, 
operate  or  carry  on  the  business  of  a  public  laundry  or 
washhouse,  where  clothes  or  other  articles  are  cleaneo^, 
ironed,  washed,  starched,  marked  or  sorted  for  hire  or 
profit,  in  any  building  or  premises  within  the  limits 
of  the  City  and  County  of  San  Francisco,  without  having 
first  obtained  a  permit  therefor  from  the  Department  of 
Public  Health,  viiich  said  permit  shall  specify  the  name 
of  the  permittee  and  the  location  of  the  premises  used 
or  to  be  used  as  such  laundry  or  wash-house." 

The  word  "hire"  is  defined  as  follows:   The  price,  reward  or 
compensation  paid  or  contracted  to  be  paid,  for  the  temporary  use 
of  a  thing  or  place,  for  personal  service,  or  for  laborj  pay; 
reward;  .  ,  ,  (Webster's  New  International  Dictionary)   It  is  syn- 
onymous with  "compensation"  (1+0  C  J  S  lj.02). 

Your  request  for  opinion  Indicates  that  the  Kaiser  Poundatjon 
Hospital  rents  a  part  of  the  premises  to  a  group  of  physicians 
practicing  as  a  group  separate  from  the  Hospital  and  further  that 
the  rental  contract  includes  laundry  service  to  be  provided  by  the 
Kaiser  Foundation  Hospital  for  these  physicians  providing  medical 
services  in  the  hospital  and  in  their  own  offices.   By  virtue  of 
the  terms  of  said  contract  the  physicians  group  is  paying  for  the 
laundry  service  provided  by  the  Hospital.   The  promise  to  pay  rent 
is  consideration  for  both  the  furnishing  of  the  facilities  leased 
and  the  promise  to  provide  the  aforementioned  laundry  service.   It 
follows  then  that  with  respect  to  this  group  the  Hospital  is  op- 
erating its  laundry  for  hire  or  for  pay. 

Although  the  Kaiser  Foundation  Hospital  may  be  a  non-profit 
corporation  and  as  such  is  not  operating  the  laundry  for  profit, 
Sec.  3514.  of  the  Health  Code  requires  a  permit  when  the  laundering 
is  done  "for  hire  or  profit".   It  follows,  therefore,  that  when 
the  Kaiser  Foundation  Hospital  operates  its  laundry  "for  hire", 
even  though  not  "for  profit",  it  must  obtain  a  permit. 

In  response,  therefore,  to  your  first  question,  the  more  fact 
that  the  Kaiser  Foundation  Hospital  is  a  non-profit  organization 
does  not  exclude  It  from  the  provisions  of  Section  2>Sh-  °^  '^'^^ 
Health  Code. 
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Section  35ii-(f )  of   the  Health  Code  providssr 

"The  provisions  of  this  section  shall  not  apply  to 
hotels,  or  hospitals  maintaining  or  operating 
laundries  exclusively  for  the  convenience,  service 
or  accommodation  cf  the  respective  guests,  patients 
or  employees," 

If,  as  you  indicate,  the  physicians  in  question  are  not  guests, 
patients  or  employees  of  the  Hospital,  then  it  is  clear  that  the 
laundry  is  not  being  niaintained  or  operated  exclusively  for  the 
convenience  or  accommodation  of  guests,  patients  or  employees.  Ac- 
cordingly you  are  advised  in  response  to  your  second  inquiry  that 
the  Kaiser  Foundation  Hospital,  in  furnishing  laundry  service  to 
non-guests,  non-patients  or  non-employees,  does  not  qualify  under 
the  exemption  provisions  of  Section  35l4.(f )  of  the  Health  and 
""elfare  Code  and  therefore  must  secure  a  permit  for  the  operation 
of  said  laundry  pursuant  to  section  3^i\.   of  the  Health  and  Welfare 
Code. 


Respectfully  submitted, 


DION  R.  HOLH 
City  Attorney 


TO:   Ellis  D.  Sox,  M.D. 

Director  of  ^ublic  Health 
Department  of  Public  Health 
101  Grove  Street 
San  Francisco  2 


JC/NSTT 


OPINION  NO.  809 
March  23,  195^ 


SUBJECT:   IS  IT  PERMISSIBLE  TO  ERECT  SIGNS  INDICATING  A 

SPEED  RESTRICTION  OF  30  MILES  PER  HOUR  ON  THIRD 
STREET,  BETWEEN  EVANS  AVENUE  AND  ARMSTRONG  AVENUE, 
ON  WHICH  STREET  THE  AUTHORIZED  SPEED  LIMIT  IS  35 
MILES  PER  HOUR? 

Gentlemen: 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Police  Committee  of  the  Board  of  Supervisors 
would  appreciate  receiving  from  you  an  opinion  on  the 
following  question: 

"Is  it  permissible  to  erect  signs  indicating  a 
speed  restriction  of  30  miles  per  hour  on  Third  Street, 
between  Evans  Avenue  and  Armstrong  Avenue,  on  which 
street  the  authorized  speed  limit  is  35  miles  per  hour?" 

OPINION 

Pursuant  to  the  provisions  of  Section  511. 3 .  subd.  (a), 
of  the  Vehicle  Code  of  the  State  of  California,  the  Board  of  Super- 
visors has  heretofore  by  Ordinance  No.  77^5  established  the  lawful 
speed  in  the  area  indicated  in  your  request  as  35  miles  per  hour. 
The  erection,  therefore^  of  signs  indicating  a  speed  limit  of  30 
miles  an  hour  cannot  be  permitted.  Only  those  speed  limits  set 
forth  in  the  Vehicle  Code  of  the  State  of  California  are  applicable. 

You  are  therefore  advised  that  where  the  prima  facie  speed 
limit  of  25  miles  per  hour  is  desired  to  be  altered  by  local  author- 
ities, it  can  only  be  done  pursuant  to  Section  511,3(a)  of  the  Vehicle 
Code  and  said  altered  speed  must  thereafter  be  either  35  or  45  miles 
per  hour.   Section  511.3(a)  reads  as  follows: 

"511.3.   When  Local  Authorities  May  Alter  Prima 
Facie  Limits,  ta)   ffu^orTfy  to^Increase  2!:)-mrre  I^Sit. 
WHeneverlTocal  auIHority,  as  d"efine^  herein,  determines 
upon  the  basis  of  an  engineering  and  traffic  investiga- 
tion that  a  speed  of  35  miles  per  hour  or  45  miles  per 
hour  would  facilitate  the  orderly  movement  of  vehicular 
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traffic  and  would  be  safe  upon  any  street  otherv;lse 
subject  to  a  prima  facie  limit  of  25  miles  per  hour 
under  this  codej  such  local  authority  may  by  ordinance 
determine  and  declare  a  prima  facie  speed  of  35  or  45 
miles  per  hour,  whichever  is  found  most  appropriate 
to  facilitate  the  orderly  movement  of  traffic  and  is 
reasonable  and  safe,  which  declared  prima  facie  speed 
limit  shall  be  effective  when  appropriate  signs  giving 
notice  thereof  are  erected  upon  said  street. 

Respectfully  submitted, 


DJK/BJW 


DION  R.  HOLM 
City  Attorney 


To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Attention:   Mr,  John  R.  McGrath 
Clerk  of  the  Board 


OPINION  NO   810 

March  2k,    195k 

SUBJECT;   MAY  OPERATORS  OP  AUTOMOBILE  PARKING  FRAGILITIES, 
INCLUDING  GARiiGES,  PARKING  LOTS  AND  SERVICE 
STATIONS,  WHO  OFFER  PARKING  SPACE  TO  THE  PUBLIC 
AT  ESTABLISHED  RATES  THEREFOR   LEGALLY  REQUIRE 
THAT  PROSPECTIVE  PARKING  PATRONS  CONTRACT  WITH 
THEM  FOR  OTHER  SERVICES  OR  PURCHASES,  SUCH  AS 
LUBRICATION.  GASOLINE  AND  OIL  AS  A  CONDITION 
OF  TRANSIENT  RENTAL  OF  PARKING  SPACE? 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  opinion  as 
follows' 

REQUEST 

"Supervisor  Dewey  Mead  respectfully  requests  your 
opinion  in  response  to  the  following  questigns; 

May  ooerators  cf  automobile  parking  facilities, 
including  garages,  parking  lots  and  service 
stations,  who  offer  parking  space  to  the  public 
at  established  rates  therefor,  legally  require 
that  prospective  parking  patrons  C5ntract  with 
them  for  other  services  or  purchases,  such  as 
lubrication,  gasoline  and  oil,  as  a  condition 
of   transient  rental  of  parking  space?" 

OPINION 

The  use  of  the  tern  "transient  rental"  implies  daily 
or  hourly  parking  as  distinguished  from  monthly  parking  or 
storage.   However,  the  foregoing  opinion  will  include  both 
categories . 

The  instant  problem  concerns  the  right  ^f  a  garage, 
parking  Igt  or  service  station  operator  to  cause  his  patron 
to  enter  into  a  contract  cr  bargain  with  him  vrhereby,  for  park- 
ing privileges,  the  patron  must  guarantee  to  obtain  during  the 
parking  period  from  the  operator  such  additional  services  and 
coramgdities  as  lubrications,  gasoline  and  oil. 

It  is  essential  to  the  existence  of  a  legal  contract 
that  there  should  be:  parties  capable  cf  contracting;  their 
consent;  a  lawful  object  and  a  sufficient  consideration. 
(§1550  CO. 

The  consent  of  the  parties  must  be  free;  mutual;  and 
communicated  by  each  to  the  ^ther.  (§15^5  C.C.) 
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The  law  also  provides  that  a  contract  is  not  lawful 
which  is  contrary  to  an  express  provision  of  the  law*  or,  con- 
trary to  the  policy  of  express  law,  though  not  expressly  pro- 
hibited? or,  otherwise  contrary  to  good  morals.  ('166?  C.C.) 

Analyzing  the  problem  in  relation  to  the  aforesaid  laws 
it  is  apparent  that  there  are  two  persons,  the  operator  and  the 
patron  who  wish  to  do  business  on  certain  terms.   The  patron  de- 
sires to  park  at  the  particular  parking  location  but  must  do  so 
upon  the  terms  of  the  operator.   The  patron  is  not  required  by 
law  to  do  business  vdth  the  particular  operator  but  as  is  herein- 
after demonstrated  the  operator  must  give  storage  space  to  the 
patron  if  the  space  is  available.   The  question  then  arises 
whether  the  operator  may  compel  the  patron  to  pay  for  the  ser- 
vices and  commodities  in  addition  to  the  parking  privilege. 

The  subject  contract  or  bargain  is  not  contrary  to  any 
express  provision  of  state  or  local  law.   It  is  not  contrary  to 
the  policy  of  express  law  though  not  expressly  prohibited.   It 
is  not  contrary  to  good  morals. 

The  right  of  the  operator  and  the  prospective  patron  to 
enter  into  the  proposed  bargain  is  the  right  of  free  trading. 
During  World  V/ar  II  price  controls  and  regulations  of  business 
operations  were  made  necessary  by  the  need  for  a  strong  con- 
trolled national  economy.    But  following  the  end  of  V/'orld  War 
II  most  controls  and  regulations  of  business  operations  were  dis- 
continued in  order  to  allovr  conventional  free  commerce  and  trad- 
ing between  people  to  come  into  effect  again. 

There  is  no  difference  in  principle  between  the  garage 
operator  requiring  his  patron  to  purchase  the  additional  ser- 
vices and  commodities  for  the  privilege  of  obtaining  parking 
space  and  a  hotel  operator  whose  rentals  of  living  quarters  in- 
clude the  additional  cost  of  meals  which  will  be  furnished  to  the 
hotel  guest  if  he  desires.   In  each  instance,  whether  it  is  the 
parking  patron  or  the  hotel  guest  the  terms  of  the  operator  must 
be  met  if  the  patron  or  guest  insists  on  the  services  offered. 

The  Police  Code  of  the  City  and  County  of  San  Francisco 
(Part  II,  Chapter  VIII  of  the  San  Francisco  Municipal  Code), 
Article  12  thereof,  contains  certain  regulations  regarding  auto- 
mobiles.  Among  same  are  Section  825  pertaining  to  the  duties  of 
owners  and  operators  of  garages  and  parking  lots  toward  patrons 
and  Section  832  concerning  the  obligation  of  an  owier  or  prop- 
rietor of  a  garage  or  parking  lot  to  post  notices  of  charges  to 
be  made  in  respect  to  the  parking  or  storage  of  motor  vehicles. 


Opinion  No.  8I.O 
March  2i|,  1951i 
Page  3. 

Doth  sections  are  applicable  in  connection  with  the  subject 
problem. 

That  part  of  Section  82^  which  is  applicable  herein  is 
quoted  as  follows: 

"SEC.  P:2^.      Duties  of  Ovjner,  Etc.,  of  Garage  or 
Parking  Lot,   V/henever  any  owner  or  driver  or  person 
in  charge  of  any  automobile  or  motor  vehicle  offers 
the  same  for  storage,  temporary  or  permanent  in  any 
public  garage  or  parking  lot  in  the  City  and  County 
of  San  Frai  cisco  it  shall  be  the  duty  of  the  owner, 
proprietor  or  person  in  charge  of  said  garage  or  park- 
ing lot  to  care  for  said  automobile  or  motor  vehicle 
in  said  garage  or  parking  lot  unless  said  garage  or 
parking  lot  is  incapable  of  receiving  or  stcring  any 
additional  automobiles  or  motor  vehicles,  whereupon, 
if  said  fact  is  kno;jn  to  the  owner,  proprietor  or  per- 
son in  charge  of  said  garage  or  parking  lot,  it  shall 
be  the  duty  of  said  owner,  proprietor  or  person  in 
charge  of  said  garage  or  parking  lot  to  advise  the  per- 
son driving,  operating  or  in  charge  of  said  automobile 
or  motor  vehicle  that  said  garage  or  parking  lot  cannot 
receive,  care  for,  or  store  said  iufcomobile  or  motor 
vehicle;  .  .  . '' 

It  is  apparent  from  the  language  of  Section  82i?  afore- 
said that  the  operator  is  legally  obligated  to  furnish  storage 
to  a  potential  patron  provided  that  parking  space  is  available. 

That  part  of  Section  832  which  is  applicable  to  the  sub- 
ject problem  is  quoted  as  follows: 

"SEC.  832.   Notice  of  Charges  to  be  Posted.  Re- 
ceipt for  Vehicle.   The  owner  or  proprietor  of  any 
garage  or  parking  lot  shall  at  all  times  keep  posted 
in  a  conspicuous  place  in  said  garage  or  on  said  park- 
ing lot  a  list  of  the  charges  to  be  made  for  the  storage 
or  parking  of  any  motor  vehicle,  and  said  owner  or  prop- 
rietor shall  not  charge  any  higher  price,  rate  or  fee 
for  the  storing  or  parking  of  any  motor  vehicle  than 
the  price  so  listed." 

The  language  of  the  immediate  foregoing  section  is  clear 
in  that  it  requires  the  operator  to  keep  posted  where  it  may  be 
seen  by  patrons  a  list  of  the  charges  to  be  made  for  the  storage 
or  parking  of  automobiles  and  the  operator  shall  not  charge  any 
higher  price,  rate  or  fee  for  parking  or  storage  than  the  list 


Opinion  l^o  .    8l  0 
rdarch   2^.,    195i^- 
Page  !(.. 


indicates . 


It  must  be  conceded  that  the  "parking  charge  '  in  the 
instant  case  is  a  conditional  charge  --  not  one  solely  for  park- 
ing but  one  conditioned  upon  the  assurnption  by  the  patron  of 
other  charges  for  additional  services  and  cormnodities .   It 
follows  logically  that  this  narking  charge  is  an  overall  charge 
and  as  such  must  be  listed  in  a  conspicuous  place  in  the  garage 
or  parking  lot  in  accordance  with  the  requirenents  of  section 
832,  supra. 

Blacks  Law  Dictionary,  3rd  Ed.,  p.  3IO,  defines  the  term 
"charge'  as; 

"An  incumbrance,  lien,  or  burden;  an  obligation  or 
duty;  a  liability;"  -  -  -  citing  Randazzo  v.U.S., 
300  P.  79il.. 

Websters  New  International  Dictionary  (2nd  Ed.),  p. 
k^2,    defines  the  term  "charge"  as; 

"To  make  liable  for  pa^rment. 

"To  subject  to  a  pecuniary  charge  or  liability;  to 
impose  or  furnish  as  a  charge;  to  make  liable  for; 
to  fix  or  demand  as  a  price." 

1  Bouvier's  Law  Dictionary   (Rawles   3rd  Ed.j,    pp.    i\SQ? 
[4.62,    defines   the   term   "charge"   as'- 

"A  duty  or  obligation  imposed  upon  some  person." 
"The  expenses  which  have  been  incurred  in  relation 
eitner  to  a  transaction  or  to  a  suit.   Thus,  the 
charges  incurred  for  his  benefit  must  be  paid  by 
a  hirer.  -  -  -" 

By  reason  of  the  aforesaid  laws  and  facts,  it  is  my  op- 
inion that  it  is  legal  for  an  operator  of  automobile  parking  fac- 
ilities, including  garages,  parking  lots  and  service  stations, 
who  offers  parking  space  to  the  public  at  established  rates  there- 
for, to  require  that  prospective  parking  patrons  contract  with  him 
for  other  services  or  purchases,  such  as  lubrication,  gasoline  and 
oil,  as  a  condition  of  transient  or  term  rental  of  parking  space, 
but  that  the  operator  shall  at  all  times  keep  posted  in  a  con- 
spicuous place  in  the  parking  facility  a  list  of  the  charges  to 
be  made  for  strch  parking  including  a  statement  of  the  additional 
charges  and  obligations  which  such  patron  must  assume  as  a  con- 
dition for  obtaining  such  parking  space. 

Respectfully  submitted, 

JEBATB 

DION   R.    HOLM 
To:    John  R.    McGrath  City  Attorney 

Clerk   of  the    Board 
of  Supervisors. 


OPINION  NO.  811 
March  24,  195^ 


SUBJECT:   STATS  HARBOR  COMMISSION;  RESPONSIBILITY  FOR 

REPAIR  AND  MAINTENANCE  OF  SOUTH  SIDE  OF  LOMBARD 
STREET  BETV/EEN  BATTERY  AND  SANSOME  STREETS. 


Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

"A  question  has  arisen  as  to  the  responsibility 
for  the  maintenance  of  an  improved  street,  which  is 
located  within  the  present  jurisdiction  of  the  State 
Harbor  Commission.  The  owner  of  the  property  front- 
ing on  the  street  has  requested  this  Department  and 
the  State  Harbor  Board  to  determine  between  them 
which  one  is  responsible  and  liable  for  the  necessary 
repair  work.  The  facts  are  as  follows: 

"Lombard  Street  from  Sansome  Street  to  Battery 
Street  is  an  accepted  street.  The  Merchants  Ice 
and  Cold  Storage  Company  owns  the  entire  frontage 
on  the  south  side  and  the  State  Harbor  Board  owns 
the  frontage  on  the  north  side.  Until  1951  the  juris- 
diction of  the  State  Harbor  Board  included  the  north 
half  of  the  street,  but  legislation  passed  in  that 
year  enlarged  the  area  of  jurisdiction  so  that  it 
now  includes  the  full  width  of  the  street. 

"The  south  half  of  the  street  is  now  in  poor 
condition  and  needs  extensive  repair  work.  The 
property  owner  believes  he  is  not  obligated  to  pay 
for  this  work.  The  State  Harbor  Board  acknowledges 
its  liability  for  repair  in  the  north  half  of  the 
street  but  declines  to  pay  anything  toward  the  repair 
of  the  south  side  of  the  street.   The  State's  position 
is  that  its  jurisdiction  goes  only  to  the  matter  of 
control  of  the  location  of  tracks,  poles  and  utilities 
but  carries  with  it  no  obligation  for  maintaining  any 
city  streets. 

"Your  opinion  is  requested  as  to  whether  the  City 
is  responsible  for  repairing  and  maintaining  the  south 
side  of  Lombard  Street  between  Battery  and  Sansome 
Streets." 
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OPINION 


In  my  opinion  the  City  is  responsible  for  the  repair  and 
maintenance  of  the  south  side  of  Lombard  Street  between  Battery 
and  Sansome  Streets. 

Under  the  Harbors  and  Navigation  Code,  sees.  3130-3131^ 
the  State  Board  of  Harbor  Commissioners  is  required  to  "lay  out 
and  open  along  the  v/ater  front  line  a  thoroughfare  of  the  uniform 
width  of  two  hundred  feet,  .  .  .  The  thoroughfare  shall  have  a 
roadway  of  one  hundred  and  eighty  feet,  and  a  sidewalk  on  its  inner 
side  of  twenty  feet  in  width.  The  roadv/ay  shall  be  constructed  and 
kept  In  repair  by  the  board." 

But  the  Harbors  and  Navigation  Code  (sees.  1690-3369)  does 
not  elsewhere  impose  any  duty  of  street  repair  (as  distinguished 
from  sidewalk  repair)  on  the  Board  of  State  Harbor  Commissioners. 

Sec.  3137,  Harbors  and  Navigation  Code,  provides  that, 
"whenever  any  section  of  the  seawall  and  thoroughfare  is  con- 
structed and  ready  for  use,  the  board  of  supervisors  of  the  City 
of  San  Francisco  shall  cause  the  streets  of  the  city  to  be  extended 
and  constructed  so  as  to  intersect  the  section;  .  .  .  When  extended, 
they  are  public  streets,  and  their  roadways  and  sidewalks,  to  the 
intersection  of  the  thoroughfare  shall  be  constructed  and  kept  in 
repair  in  the  manner  provided  by  law  for  the  construction  and  re- 
pair of  the  public  streets  of  San  Francisco." 

Your  letter  states  that  the  portion  of  the  street  in 
question  is  an  accepted  street.   Charter  sec.  108  provides  that 

accepted  streets  "shall  be  kept  in  repair  and  improved  by  the  city 
and  county." 

From  the  foregoing  it  is  my  opinion  that  the  law  does  not 
require  the  Board  of  State  Harbor  Commissioners  to  repair  the 
portion  of  the  street  here  in  question  and  that  the  City  and  County 
is  required  to  do  so.   While  the  Board  "has  possession  and  con- 
trol" -of  this  portion  of  Lombard  Street  (H.  &  N.  Code  sec.  1770), 
it  is  still  a  public  street  under  the  jurisdiction  of  the  City  and 
County.   In  fact,  the  1951  amendment  of  sec.  1770,  H.  &  N.  Code, 
to  which  you  refer,  declares  that  the  Board's  possession  and  con- 
trol are  "subject  to  such  juji^lsdiction  as  the  City  and  County  of 
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San  Francisco  may  have  in  the  public  streets  within  the  area  herein- 
after described." 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

GEB/TJB 


To:  Sherman  P.  Duckel,  Director 
Department  of  Public  1/orks 

Through:   T.  A.  Brooks 

Chief  Administrative  Officer 


OPINION  NO.    812 
March  21+ ,    195U 


STJBJECT:      MAY  FIRE  DEPARTMENT   ISblJE  PERMIT   FOR   OPERATION 
OF  COm^IERCIAL   GARAOE   OK   UNIMPROVED   PROPERTY; 
IS  A   BUILDING   OR   STRUCTURE  REQUISITE? 


Gentlemen: 

I  have  your  request   for   an  opinion   as   follows: 

REQUEST 

''A  request  Is  pending  before  this  department  for  a 
Permit  to  operate  a  Commercial  Garage  upon  a  vacant  lot 
located  on  Clara  Street,  between  Fourth  and  Fifth  Streets 
and  the  applicant  does  not  contemplate  the  erection  of 
any  building  or  structure  thereon. 


"I  believe  that  I  am  right  in  assuming  that  the 
accepted  definition  of  the  word  Garage  is:   'A  building 
used  for  the  housing  of  automotive  vehicles'  and  the 
frequent  reference  in  this  Article  to  buildings,  struc- 
tures and  structural  requirements  seems  to  Indicate  that 
the  presence  of  a  structure  of  some  kind  is  prerequisite 
to  the  granting  of  a  permit  to  operate  a  Commercial  Gar- 
age, and  I  would  respectfully  request  your  opinion  on 
this  point,  to  wit:   Can  this  department  grant  a  permit 
to  operate  a  Commercial  Garage  on  vacant  property?" 

OPINION 

It  is  true  that  an  accepted  definition  of  a  "garage"  is  a 
"building  for  the  housing  of  automotive  vehicloa."  However,  it  is 
not  a  universally  accepted  definition  in  the  intorpretation  of 
statutes.  As  stated  in  the  case  of  Rhodes  v.  A.  Moll  Grocer  Co., 
95  S.W.  2d  837,  81+1: 

"Defendants  contend  that  there  is  no  such  thing  as 
an  'open-air  garage'  referred  to  by  plaintiff  in  her 
petition,  in  characterizing  the  use  defendants  were 
making  of  the  lot.   They  assert  that  the  word  'garage' 
means  'an  inclosed,  roofed  shelter  for  automobiles,' 
the  same  as  the  stable  was  the  shelter  for  horses. 
Defendants'  definition  does  not  tally  with  V/ebster's 
New  International  Dictionary,  which  defines  the  word 
'garage'  to  be  simply  'a  place  for  housing  automobiles'; 
whether  the  roof  was  a  man-made  one,  or  the  canopy  of 
heaven,  seems  to  be  immaterial  under  the  latter  defini- 
tion." 
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And  In  City  of  Chicago  v.  Ben  Alpert,  Inc. ,  13  N.E«  2d 
987,  989: 

"...  The  issue  presented  is,  however,  whether  the 
city  has  power  to  regulate  and  license  an  open-air  park- 
ing space  or  an  'open-air  garage'  on  a  vacant  lot*  The 
General  Assembly,  in  the  quoted  delegation  of  power,  did 
not  dex'ine  'garages'  thereby  limiting  the  authority  dele- 
gated by  making  the  word  'garages'  a  static  or  dormant 
concept  rendering  cities  impotent  to  cope  with  the  ever- 
changing  conditions  of  a  mobile  and  complex  society.   In 
short,  cities  and  villages  are  not  restricted,  in  direct- 
ing the  location  and  regulating  tho  use  and  construction 
of  garages  to  such  premises  as  may  have  conformed  to  the 
accepted  popular  definition  of  the  word  'garage'  in  1911, 
when  it  was  incorporated  in  the  statute,   .  .  .   The 
express  power  to  regulate  the  use  and  construction  of 
garages  is  sufficiently  comprehensive  to  authorize  cities 
and  villages  to  license  open-air  as  well  as  closed  public 
garages .   ..." 

It  is  always  within  the  legislative  province  to  ascribe  its 
own  moaning  to  the  terms  used  in  a  statute  and  the  essential  inquiry 
in  interpretation  Is  the  ascertainment  of  the  legislative  Intent, 

In  Article  9  of  the  Pire  Code,  Section  300(d)  a  public 
garage  is  defined  as  follows: 

"(d)  Public  Garage.   Public  garage  shall  mean  any  build- 
ing, structure  or  part  thereof,  wherein  four  (ii)  or  more 
automobiles" 'are  kept  or  stored  by  the  public,  or  wherein 
storage  facilities  for  an  automobile  or  automobiles  are 
advertised  by  any  sign  or  device  affixed  to  or  painted 
upon  said  building  or  structure  or  any  part  thereof,  or 
where  a  charge  is  made  for  the  keeping  of  four  or  more 
automobiles.  Nothing  herein  contained  shall  be  construed 
to  prohibit  the  advertising  of  automobile  storage  apace 
in  or  on  hotel  or  apartment  house  buildings  or  in  flats 
or  dwellings  when  such  storage  space  is  advertised  and 
furnished  only  in  conjunction  with  the  rental  of  living 
accommodations  therein."   (underscoring  added) 

Section  300(e)  defines  an  automobile  sales  department: 

"(e)  Automobile  Sales  Department.  Automobile  sales  depart- 
ment shall  mean  any  building,  structure  or  part  thereof 
wherein  four  il\.)   or  more  automobiles  are  kept  for  the 
purpose  of  display,  or  for  sale,  and/or  service  or  repair," 
(underscoring  added) 
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And  in  Section  3^5  an  automobile  repair  shop  is  defined  as 
"a  building  where  one  or  more  automobiles  .  .  ,  are  taken  into  said 
building  and  a  charge  is  made  for  repairing  ..."   (vjider scoring 
added ) 

Adverting  to  the  definition  of  a  commercial  garage  in 
Section  300(c)  we  find  it  defined  differently  with  respect  to  the 
issue  herein  considered: 

"(c)  Commercial  Garage,   Coinmercial  garage  shall  mean  any 
building  and /or  any  premises  whereon  four  {l\.)   or  more 
automobiles  used  or  maintained  or  designed  for  the  trans- 
portation of  persons  or  property  and  operated  by  the 
owner  or  owners  thereof  are  kept,  stored,  repaired  and/or 
serviced,  and  vrhere  no  charge  is  made  for  the  storage, 
keeping,  repairing  and  servicing  of  same."   (underscoring 
added ) 

It  is  a  fundamental  rule  of  statutory  construction  that 
when  different  language  is  used  in  the  sam.e  connection  in  different 
parts  of  a  statute  it  is  presumed  the  legislature  intended  a  differ- 
ent meaning  and  effect.   (McCarthy  v.  Board  of  Fire  Commissioners, 
37  Gala  App.  i+95)   The  term  "premises"  is  "one  comprehensive  in  scope 
in  its  application  to  real  property  and  includes  both  buildings  and 
open  and  vacant  areas.   Considering  its  use  in  conjunction  with  the 
terra  "building"  in  Section  300(c)  and  in  contradistinction  to  the 
definitions  of  related  businesses  and  activities  in  other  parts  of 
the  ordinance  as  above  set  forth,  limited  by  their  terms  to  build- 
ings and  structures,  I  can  come  to  no  other  conclusion  than  that  it 
was  the  legislative  intent  in  the  use  of  the  clause  ''and/or  any 
premises"  to  include  within  the  scope  of  the  definition  of  a  commer- 
cial garage  those  situated  on  vacant  land  as  well  as  those  operated 
within  a  building  or  structure. 

The  frequent  reference  to  buildings,  structures,  and  struc- 
tural requireraents  throughout  Article  9  of  the  Code  does  not  militate 
against  this  conclusion.  You  will  note  that  this  Article  conjointly 
regulates  commercial  garages,  public  garages  and  automobile  sales 
departments.   Insofar  as  the  application  of  the  Article  to  commercial 
garages  considered  separately  is  concerned  the  regulations  therein 
pertaining  to  buildings  and  structures  may  be  simply  construed  as 
applying  to  such  garages  when  as  a  matter  of  fact  they  are  conducted 
in  buildings  or  structures. 

I  must  point  out  that  the  use  of  "and/or^'  has  no  grammati- 
cal significance  and  especially  in  an  ordinance  or  a  statute  is 
improper;  as  has  been  held  by  our  Supreme  Court,  is  meaningless.  You 
cannot  have  the  conjunctive  and  disjunctive,  as  the  one  nullifies 
the  other.   It  is  obvious  from  the  general  context  of  the  section 
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herein  considered  that  the  phrase  ''any  building  and/or  any  premises'" 
vms  Intended  to  mean  any  building  rr  any  premises  and  it  should  be 
3  0  construed. 

You  are  therefore  advised  that  you  may  legally  grant  a 
permit  to  operate  a  commercial  garage  on  vacant  property. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


tjb/nsvi 


TO:   San  Francisco  Pire  Department 
Room  2,    City  Hall 
San  Francisco 

/.ttention:   Alfred  J.  Galli,  Acting 
Chief  of  Department 


OPINION  110.    813 
March  2];,    1951+ 


SUBJECT:      STREET    li^IPROVEMNT    ORDIHANCE   OP   193^1.; 

VALIDITY  0?   ASSESSi'lENT,    ONE    OVJNER   ONLY, 
UNACCEPTED   STREET,    BENEFIT  TO   OMNER; 
PUBLIC   HORDS   CODE   SECTIONS   l|.00   and  191; 
TORT   LIABILITY   TO  CITY    OF    PERSON  WHO 
DAMAGES  UNACCEPTED  STREET --EDGEHILL  WAY. 


Gentlemen: 

I  have  your  request  for  opinion  as  follows: 
R  E  QUEST 


"At  its  rtieetin-  of  January  26th  the  Streets  Commttee 
considered  a  proposed  ordinance  ordering  the  .;iiproverrent 
0?  EdgeMll  W?y  (e/ly  *)  opposite  Lots  lA  and  IB,  Block 

^^^^"Mr.  John  F.  Harper,  attorney  for  Prank  Building  Corp- 
oration, ha.s  objected  to  the  proposed  improvement  on  tne 
?asis  ?hat  while  his  client  is  the  only  property  o^^ner  being 
assessed  for  the  improvement  he  would  receive  no  benefit 
?her;??om  on  account  of  the  fact  that  his  property  is  1^0 
feet  below  the  surface  of  the  roadway. 

'=ln  order  to  clarify  the  objections  raised  by  Mr.  Harper 
the  Streets  Committee  respectfully  requests  your  opinion 
on  the  following: 

"1   Can  the  City,  pursuant  to  the  provisions  of  the 
Street  ImprSvefaent  Ordinance  of  1931^,  levy  an  assessment 
against  f  certain  proper cy  owner,  to  the  -^]:^^'^^ 
other  property  owners,  for  repair  ^"^reconstruction  of  an 
unaccepted  street  when  it  has/oeen  ^^^^S^^  ,^^^,^^,^^^3PdaSage 

"2.  Would  the  duty  imposed  by  Section  1+00  ^^^he  Public 
Works  code  satisfy  the  benefit  requirements  of  Section  191 
of  the  Public  Works  Code. 

Mr.  Duckel  has  addressed  a  third  inquiry  to  me  relative  to 
this  matter,  as  follows: 

REQUEST 

"At  the   January   26,    195^!-  meeting  of  the   Streets  Committee 
or  tnf  B:^?/orsa|erv  3ors     1  .as  -aoeste.  .y  the  CHa.r^. 
Supervisor   Marvin  E.    Lewis,    to  a^K  you  xi    one    ^     j 
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"of   San  Francisco   should,    or   could,    nov?  instigate   a    suit 
against   the   property   owners  whose  grading   activities 
allegedly   caused  the   earth  slide   on  Edgehill  Way. 

"As  you  know,    in  accordance   with  your   Opinion  No.    ^76 
of   July   l5>    1952,    I   instituted  proceedings   under   our   Street 
Improvement   Ordinance   of   193i4-  to  force    the    restoration  of 
the   damaged   street  area  on  Edgehill  r"ay.      Supervisor   Lewis 
now   believes   that   inasmuch  a?  only   that   property   ovmed  by 
the   quarry  operator  was   included  in   the  Assessment  District, 
the    legality  of   the  proposed  assessment   Is   questionable. 

"He   therefore   requests   that  you  inform  me    if   the   City, 
through  Court   action,    can  or  should  sue   the   property  owners 
for   the  cost  of   restoring  the  damaged   street   improvements." 

OPINION 


In  my  opinion  No.  576  dated  July  15>  1952,  I  concluded  that 
the  street  improvement  procedure  sections  of  the  San  Francisco 
t'ublic  "orKS  Code  (sees,  l85-2[i.7)  were  available  to  enforce  the 
duty  imposed  by  sec.  I4.OO  of  that  Code.   I  reached  this  conclusion 
because  sec.  I4.OO  does  not  itself  provide  a  method  of  enforcing  tne 
owner's  duty,  and  because  it  was  therefore  reasonable  to  suppose 
that  the  Intent  of  the  framers  of  these  sections  was  chat  i;hey 
ahould  be  construed  together.  A  copy  of  that  opinion  is  artached. 

1.  The  crux  of  the  first  question  is  the  premise  that  "the 
property  oi^n  er  so  assessed  /will/  receive  no  benefit  from  the  im- 
provement," Assuming  the  validity  of  this  premise,  ray  answer  to 
your  question  is.  No. 

2.  Under  sec.  Ij.00  the  owner  of  the  land  (Lots  lA  and  IB, 
Block  2876)  is  required  to  make  the  repair.   This  is  a  burden 
which  runs  with  this  land,  reduces  its  value,  and  is  peculiar  to 
it  alone.   Property  is  specially  benefited  within  the  meaning  of 
the  law  governing  special  nsaessmenta  whore  the  proposed  improve- 
ment would  relieve  it  from  a  burden.   (i^i;  C.J.  582,  note  70)   In 
answer  to  the  second  question  it  is  therefore  my  opinion  that  the 
removal  of  the  burden  imposed  by  sec.  l+OO  specially  benefits  this 
land  and  satisfies  the  benefit  requirement  of  sec.  191, 

3.  In  answer  to  Mr,  Duckel's  question  it  is  my  opinion  that 
if  the  grading  activities  of  the  present  owners  of  Lots  lA  and  IB, 
Block  2876,  caused  the  earth  slide  on  Edgehill  Way,  the  City  and 
County  of  San  Francisco  can  sue  them  for  the  damage  to  the  street. 

Although  the  street  improvements  on  Edgehill  Way  have  never 
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qualified  for  acceptance  by  the  City  and  henca,  as  between  the  City 
and  the  property  owner,  it  is  the  latter 's  duty  to  repair  the 
street  (Charter  sec,  108;  San  Pranciscc  Public  ''.."orks  Code  sec.  1).00), 
Edgehj  11  'Tay  is  nevertheless  a  public  street  of  the  City  and  County 
of  San  Francisco  for  the  defective  ^. onditlon  of  mich  the  City  and 
County  could  be  held  liable  were  injury  caused  thereby,   (Public 
Liability  Act  of  1923;  Government  Cor36  sees,  53050-^^3052;  Union 
Transportation  Co.  v.  Sacramento  County,  );.2  A.C.  ?;|,5) . 

Since  it  is  a  public  street,  the  City  and  County  can  sue  a 
person  who  has  damaged  it.   Section  700,5  of  the  Vehicle  Code 
states  that  any  person  who  wilfully  or  negligently  damages  any 
streot  is  liable  for  the  cost  of  the  repair  or  replacement  thereof. 
And  should  it  appear  that  an  abutting  owner  so  used  VJ.s  property 
as  to  underriine  and  damage  the  street,  the  courts  would  probably 
hold  him  liable  for  the  damage  regardless  of  fault.   (Groen  v. 
Cenoral  Petroleum  Corporation,  205  Cal.  328) 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   I-lr,  John  R,  McCrath 

Clerk  of  the   Board  of  Supervisors 
235  City   Hall 

!'ir.  Sherman  P.  Duck  el 

Director,   Department   of   Public  V/orks 

260  City  Hail 


GEB/TJB 


OPINION  NO.    811+ 
March  25,    195U 

SUBJECT:      LEGALITY   OF   PROPOSED  CHARTER   AMENDMENT 

RELATING   TO  EMPLOYMENT    OF  BLIID    PiBSONS. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  Comnlttea  will  appreciate  your  opinion  as  to  the 
legality  of  the  proposed  amendment  in  the  light  of  the  con- 
clusions and  recommendations  set  forth  in  the  tvro  letters 
mentioned.  .  *  " 

Your  query  concerns  the  legal  propriety  of  a  proposed 
charter  amendment  relating  to  employment  of  blind  persons. 

OPINION 

The  lav;  is  well  settled  that  the  hiring  of  municipal 
employees  is  a  municipal  affair.  Adams  vs.  Violf f,  8I4.  Cal.  App.  2d 
k3'S,    190  P. 2d  665;  City  of  Pasadena  vs.  CharlevTIle,  215  Cal.  38I;, 
389.  Accordingly,  there  can  be  no  real  question  of  the  legality  of 
the  proposed  charter  araendiaent  relating  to  hiring  blind  persons. 

In  the  attached  correspondence  various  objoctions  aro  made 
to  the  proposed  charter  amendment  most  of  which  are  on  purely  policy 
grounds.   Since  on  questions  of  pure  policy  no  legal  questions  are 
involved,  see  Adams  vs.  Uolff ,  supra,  this  office  cannoi:  properly 
advise  and  consider  such  questions.   There  is,  however,  one  focal 
issue  raised  in  the  attached  correspondence  which  involves  a  legal 
question  since  it  deals  with  construction  of  Section  II4.I  of  the 
charter.   It  is  contended  that  the  proposed  charter  amendment  vio- 
lates the  policy  enunciated  in  Section  lij.1  of  the  charter  by  con- 
ferring powers  and  responsibilities  on  the  Civil  Service  Commission 
which  it  now  does  not  have  and  does  not  want  (and  which  are  conferred 
by  the  charter  on  the  Board  of  Supervisors  and  the  department  heads), 
namely,  the  power  to  create  positions. 

Under  Section  llj-l  of  the  charter,  the  Civil  Service  Com- 
mission is  authorized  to  classify  and  reclassify  in  accordance  with 
the  duties  and  responsibilities  of  the  employment  all  places  of 
employment  in  the  city  service  not  specifically  exempted  by  charter 
provision.   See  Randall  vs.  Violff  ,95  Cal.  App. 2d  795,  21i^.  Pac.2d  $Q. 
The  question  arises  does  the  proposed  charter  araendm^nt  transcend 
this  authorization  to  classify  and  reclassify  places  of  employment? 


OPINION  NO,  Sllj. 
March  25,  195ij- 
Page  2. 

The  portion  of  the  proposed  charter  amendment  raising  this 
issue  is  the  last  sentence  of  said  section,  reading  as  follows: 

"It  shall  be  the  duty  of  the  Commission  to  create  appro- 
priate classes  or  subclasses  of  positions  in  the  civil  service 
the  duties  of  which  may  be  efficiently  performed  by  qualified 
blind  persons  and  to  conduct  appropriate  examinations  which 
will  fairly  test  the  capacity  of  blind  as  well  as 
sighted  persons  to  perform  such  duties." 

As  I  interpret  the  above  quoted  section,  it  relates  only 
to  classifying  positions  and  not  to  the  creation  of  positions.  This 
is  in  accordance  with  the  charter  language  employed  in  Section  llj.1, 
as  follows: 

"The  commission  shall  classify,  and  from  time  to  time  may  re- 
classify, in  accordance  with  duties  and  responsibilities  of 
the  employment,  and  training  and  experience  required,  all 
places  of  employment  in  the  departments  and  offices  of  the 
city  and  co\;inty  not  specifically  exempted  by  this  charter.  *  ." 

The  power  to  create  positions  is,  of  course,  vested  in  the 
Board  of  Supervisors,   Charter  Section  lif3» 

To  remove  any  possible  ambiguity  on  this  question  from  the 
proposed  charter  amendment  it  is  suggested  that  the  following 
language  be  substituted  in  lieu  of  the  quoted  sentence: 

"It  shall  be  the  duty  of  the  commission  to  classify,  and 
from  time  to  tirae  may  reclassify,  places  of  employment  in  the 
civil  service  the  duties  of  which  may  be  efficiently  performed 
by  qualified  blind  persons  and  to  conduct  appropriate  examina- 
tiono  which  will  fairly  test  the  capacity  of  blind  persons  as 
well  as  sighted  persons  to  perform  such  duties." 

In  reviewing  the  remaining  provisions  of  the  proposed 
charter  amendment  it  is  noted  that  the  first  sentence  sets  forth  a 
policy  of  encoiu-aging  the  hiring  of  blind  persona  in  the  civil  ser- 
vice "consistent  with  a  policy  of  acquiring  qualified  personnel  for 
the  service  of  the  city  and  county."  Following  this  sentence  is  a 
further  declaration  of  policy  against  discrimination  in  the  hiring 
of  otherwise  qualified  blind  persons  "vinless  eyesight  is  indispen- 
sable for  the  performance  of  the  duties  and  responsibilities"  of 
the  position  or  place  of  employment.  This  sentence  is  but  a  restate- 
ment, with  particular  reference  to  civil  service,  of  Government 
Code  Section  19701  setting  forth  the  public  policy  of  the  Stats  of 
California  not  to  discriminate  against  blind  persons  in  hiring 
state  employees. 
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You  are  advised,  therefore,  in  view  of  the  foregoing, 
that  the  proposed  charter  aiiendment  is  legally  valid.  You  are 
fui'ther  advised  that  v.dth  the  changes  submitted  and  suggested  in 
this  opinion  the  proposed  charter  amendinem:  does  not  alter  or  add 
to  the  powers  of  the  commission  to  "classify  and  reclassify" 
places  or  positions  of  employment  other  than  it  now  has.   The 
proposed  charter  amendment  does  however  specifically  put  upon  the 
copinission  the  duty,  as  contradistinguj  fabed  from  the  power,  of 
classifying  and  reclassifying  places  of  employment  the  duties 
of  which  may  be  efficiently  performed  by  qualified  blind  persons. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


gpa/bj\-: 


To:      Beard   of  Supervisors 
235  Ciuy  Hall 
San  Francisco  2,   California 

Attn.:    John  R.  McG-rath 

Clerk  of  the  Board 


OPINION   NO.    315 
ilarch  26,    195^1 


SUBJECT:      PROPOSED  Ai-IENDl-IENT  TO  CliiLRTER  SECTIOIT   119.3  RELATFNG 

TO  i:miCI?AL  PuA.IU,;AY  0PER.--TI0N   op   cable   car  LINES; 

LEGALITY  0?  AUTHOR IZAT I Oi-i    TO   CONTROLLER  AND  BOARD 
OP  SU?L,RVISORS  AS   TO   CAPITii   COSTS. 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  Board  of  Supervisors  had  for  consideration  at  its 
meeting,  on  Honday,  iiarch  22,  195^*  a  proposed  amendiaent 
to  charter  section  119. 3»  relating  to  the  operation  of 
cable  cars.   On  the  date  referred  to  there  was  amended 
into  the  proposed  charter  araendinent  the  follovjing 
language : 

'Notwithstanding  the  provisions  of  Section  7^^  of  the 
Charter  the  Board  of  Supervisors  shall  have  power, 
and  it  shall  be  its  duty,  to  provide  ,,-355*820  from 
any  funds  certified  by  the  Controller  to  be  legally 
available  for  capital  costs  to  accoraplish  the  pur- 
pose of  this  section  and  it  shall,  for  the  fiscal 
year  1955-1956,  levy  a  tax  to  provide  any  portion 
thereof  not  theretofore  provided.' 

'The  araounts  realized  from  the  sale  or  disposition 
of  that  certain  parcel  of  real  property  situate  at 
the  southwest  corner  of  California  and  Kyde  Streets 
shall  also  be  r.iade  available  for  capital  costs  for 
the  purpose  of  this  section.' 

"Concerning  the  first  of  the  paragraphs  quoted  above.  Super- 
visor Per don  desires  an  opinion  as  to  the  legality  of  the 
authorization  by  vjhich  it  is  proposed  'to  provide  Hi'855,820 
from  any  funds  certified  by  the  Controller  to  be  legally 
available  for  capital  costs  to  accomplish  the  purpose  of 
this  section  .  .  .  ' 

"In  addition  to  your  opinion  in  connection  with  the  fore- 
going. Supervisor  Perdon  requests  that  you  review  the 
entire  measure  as  amended  and  indicate  such  changes  as  you 
consider  necessary  from  the  point  of  vievr  either  of  form 
or  legality. 

"It  will  be  appreciated  if  your  opinion  is  available  in  time 
for  study  prior  to  consideration  of  this  measure  at  the  ne::t 
regular  meeting  of  the  Board  on  Honday,  narch  29,  195^«" 


OPINIOii  NO.    815 
I  larch  26,   195U 
Page   2 


0   P    I  "    I   0  H 


The  proposed  ainendment  to  Charter  section  119.3  attached 
to  your  letter  reads  as  follows: 

^'CHARTSR  Ai-^iTDiJ3JT 

(PLAN  B) 

PR  OPOS  IT  I  ON 

"Describing  and  setting  forth  a  proposal  to  the  quali- 
fied electors  of  the  City  and  County  of  San  Francisco  to 
amend  the  charter  of  said  city  and  coun.ty  by  ainending 
Section  119.3  thereof,  relating  to  the  operation  of  cable 
cars  . 

"The  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  hereby  submits  to  the  qualified  electors  of 
said  city  and  coimty  at  an  election  to  be  held  therein  on 
June  8,  1954 J  a  proposal  to  axnend  the  charter  of  said  city 
and  county  by  ainendiiig  Section  119.3  thereof,  so  that  the 
same  shall  read  as  follows: 

"NOTZ;:  Additions  or  substitutions  are  indicated  by 
bold-face  type;  deletions  are  indicated  by 
TTdouble  parentheses)). 

*' OPERATION  0?  CABLE  CARS 

"Section  119.3  In  the  conduct  of  the  nunicipal  rail- 
way there  ((the  public  utilities  commission))  shall  be 
maintained  and  operated  ((the  present  and  existing))  cable 
car  ((system  now  operated  by  the  municipal  railway,  in  the 
interest  of  public  safety  and  convenience  and  as  a  link 
vjith  San  Francisco's  historic  past.))  lines  as  follows: 

"1_.  _A  ljjne__coinmencinfi  at  Powell  and  Market  Streejs; 
thence  alom"'  Po':ell  _Sj: re_et_jto__Jackson  Street;  thence  along 
Jackson  Street  to  Kaso'n  Street;  thence  along  Kason  Street 
"to  Columbus  Avenue;  thence""  alonf,  Columbus  Avenue  to  Taylor 
Street;  thence  alon;;  Taylor  Street  to  a  terminal  at  Bay 
Street;  returning  from  Day  and  Taylor  Streets  along  Taylor 
Street  to  Colurabus  Avenue;  thence  alonfi,  Columbus  Avenue  to 
ilason  Street;  thence _gJlj^n£_^so_n  _Stre_et  to  w'ashington  Street; 
thence_aj^qn^^sli^^ 
alonp:  Powell  S treet_  to'  i:arket  Street,  the  point  of  commencement . 

"2.   A  line  comj-genclng  _a t ^P_owell  and  Larket  Streets; 
thence  along  "Powell  S~treet  to  "jackson  Street;_  thence  along 
Jackson  Street  to  rlyde  Street"i,_toej:_£e_alonr:  xiyde  Street  to 
a  termina  1  at  Be'a'ch,  return ing  from  Beach  and  Hyde  Streets 
along  Hyde  Street  to  Washington  Street;  thence  along  VJashington 
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"Street  to  Powell  Street;  thence  along  Povjell  Street  to 
I-Iai'ket  Street,  the  point  of  comriencement . 

' '  1:^  —L   line  corara encinf-;  at  liarket  and  California; 
thence  alonr;  California  Street  to  a  terrainal  at  Van  Hess 
Avenue;  returning  frora  Van  lless  Avenue  along  California 
Street  to  I.arket  Street,  the  po int  of  corai.ienceirient . 

" Notvrithstandinfi  the  provisions  of  Section  7U  of  the 
Charter  the  Board  of  Supervisors  shall  have  power,  and 
it  shall  be  its  diaty",  to  provide  .^d"^,320  from  any  funds 
certified  by  the_  Controller  to  be  legally  available  for 
capital  costs  to  accomplish  the  purpo s e  of  this  section 
and  it  shall,  for  the  fiscal  year  19^-19^6,  levy  a  tax 
to  provide  any  portion  thereof  not  theretofore  provided . 

"The  amounts  realized  frora  the  sale  or  disposition 
of  that  certain"  parcel  of  real  property  situate  at  the 
southwest  corner  of  California  and  Hyde  Streets  shall 
also  be  made  available  for  capital  costs  for  the  purpose 
of  this  section.'' 

I  construe  the  language  of  the  proposed  amendr,:ent  in  its 
present  form  to  mean  that  it  is  mandatory  on  the  part  of  all  concern- 
ed departiT.ents,  boards  and  officials  to  establish,  operate  and  main- 
tain the  cable  car  lines  specifically  described  in  the  measure;  that 
they  are  obligated  to  provide  in  the  budget  all  funds  necessary  to 
operate  and  maintain  the  system;  that  as  far  as  capital  costs  are 
concerned  it  is  the  duty  of  the  Board  of  Supervisors  to  provide  the 
sum  of  b355,820.00  to  be  expended  for  capital  costs  the  prir.:£ry 
source  thereof  to  be  from  funds  reported  and  certified  by  the  Con- 
troller to  be  legally  available  and  any  balance  remaining  to  be  in- 
cluded in  the  budget  for  the  fiscal  year  1955-1956  and  raised  by  tax 
levy;  that  the  Controller  has  the  power  of  determination  as^to  vjhat 
funds  are  legally  available  to  apply  to  the  amount  of  ,:;855,820,00 
for  capital  costs  for  the  purpose  of  the  section;  that  in  addition 
to  the*  amount  of  v,;855,620.00  specifically  provided  for  that  the 
amounts  realized  from  the  sale  of  the  California-Hyde  properties 
shall  be  made  available  for  capital  costs  for  the  purposes  of  the 
section;  that  any  proposed  expenditures  for  capital  costs  in  excess 
of  the  amounts  specifically  provided  for  in  the  section  shall  be 
subject  to  the  provisions  of  Section  7k   of  the  Charter. 

If  the  foregoing  be  the  actual  intent  of  the  proponents  of 
the  measure  I  believe 'the  language  fairly  expresses  that  intent  but 
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would  suggest  tT-JC  clarifications;  (1)  that  it  be  made  plainer  that 
the  amounts  realized  from  the  sale  of  the  California-Hyde  properties 
are  to  be  added  to  the  specified  amount  of  ^855* 820  and  not  merely 
be  considered  as  available  funds  in  accumulating  that  amount,  by 
amending  the  last  paragraph  to  read: 

"The  amounts  realized  from  the  sale  or  disposition  of 
that  certain  parcel  of  real  property  situate  at  the 
southwest  corner  of  California  and  Hyde  Streets  shall 
be  made  available  for  capital  costs  for  the  purpose  of 
this  section  and  shall  be  in  addition  to  the  amount 
specified  in  the  preceding  paragraph," 

(2)  that  it  be  specifically  stated  that  the  provisions  of  Section 
7il-  are  otherwise  applicable  by  the  addition  of  the  following  para- 
graph: 

"Proposed  expenditures  for  capital  costs  in  excess  of 
the  amounts  hereinabove  specifically  provided  for 
shall  be  subject  to  the  provisions  of  Section  7i|  of 
the  Charter." 

Adverting  to  that  portion  of  your  request  inquiring  as  to  the 
legality  of  the  authorization  by  which  it  is  proposed  "to  provide 
!^^655>820,00  from  any  funds  certified  by  the  Controller  to  be  legally 
available  for  capital  costs  to  accomplish  the  purpose  of  this  sec- 
tion" I  wish  to  point  out  that  this  is  a  measure  whereby  the  people 
of  San  Francisco  will  be  considering  amendments  to  their  basic  law 
of  government  in  their  municipal  affairs  and  it  is  perfectly  vjithin 
their  province  to  limit  or  add  to  powers  or  re-distribute  powers 
amongst  their  officers,  boards  or  departments  just  so  long  as  there 
is  no  violation  of  any  paramount  constitutional  or  statutory  law. 
('dams  V,  I'olf,  8[|.  Cal.  App.  2d,  1+35)  •   I  can  find  no  such  violation 
in  the  proposed  measure  and  hence  no  illegality. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 
235  City  Hall 


oPiiTioN  ::c.  316 
i.arch  29,    19^1; 


SUBJECT:      i'l^vY  OUTLA'-LD  PAY  VAh'RAlJTS   TO  POn.ER   iHMIGIPHL 
R/.ILV'AY  EMPLO^'E'^   B.^<:   R.-;IStU}.D  ON  V/AIVl.R   OF 
STATUTE   OF  LliilTATIONS   BY   BOARD  OF   SUP.,;.aVISORS' 


Dear  Sir: 

This  will  acknowlecige  receit)t  of  your  request  for  an 
opinion  as  follows: 

R  E  e  u  a  &  T 

"The  folloKing  chronolof^y  pertains  to  Eugene  F.  Gannon, 
ClOlf.l   Car  Cleaner,  employed  by  the  Public  Utilities 
Commission  in  the  Kunicipal  Railway. 

"SeDtember  29,  ISif-U  -  Entered  municipal  civil  service 
as  an  emoloyee  of  the  fiarket  Street  Railway  Co. 
Address  127  Winchester  Street,  Daly  City. 

"October  23,  19/+5  -  Civil  Service  Corimission  advised 
Gannon  of  charter  reo.uirement  that  he  establish 
residence  in  San  Francisco. 

"January  2k.,    1951  -  Certificate  by  Director  of  Public 

flealth  grantin.i^  Gannon  permission  to  live  outside 
San  Francisco. 

"A-oril  9,  1951  -  Controller's  letter  to  ianager  of 

Utilities  that  all  salary  pa^rments  to  Gannon  vlll 
be  held  until  positive  evidence  is  shown  that 
Gannon  is  now  and  has  been  a  resident  of  San 
Francisco. 

"iiarch  31,  1951  -   ?ay  warrant  for  95«5i|-)   Held  by 
A-oril  15,  1951  -   Pay  warrant  for  ,95. 5^1 )   Controller 
voided  June  30,  1953>  pursuant  to 
the  provisions  of  Section  29802  of 
the  Government  Code. 


■'Anril  11,  1951  -   iJotice  from  lianafver  of  Utilities  to 
Gannon  of  charge  of  inattention  to  duties. 

"May  10,  1951  -     Notice  from  Manager  of  Utilities  to 
Gannon  of  bis  dismissal  effective  Kay  10,  1951. 
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"October  19,  1951  -   Civil  cervice  Comnlssion  modified 
iiana(~er  of  Utilities  penalty  of  dismissal  to  a 
Denalty  of  suspension  •'.'ithout  oay  frora  Anril  16, 
1951  to  October  5,  1951. 

"Seoteraber,  1951   -   Lup-^ene  F.  Gannon  retired  fron  the 
iiunicioal  service  and  is  at  the  date  of  this 
letter  receiving  raonthly  retirement  benefits. 

"In  vlei;  of  the  appellate  court's  decision  in  the  Denton 
case.  Civil  ';o.  I5,i|-3i|-,  and  consiriering  your  opinions 
numbers  211.  399  and  773,  if  the  Board  of  bupcrvicors  is 
requested  to  and  does  in  fact  vjaive  the  statute  of  limi- 
tations and  .if  the  Public  Utilities  Coi'-'raission  requests 
reissuance  of  pay  varrants  dated  Karch  31,  1951  ^^'^   april 
15,  1951,  each  in  the  aiaount  of  •  95«5i'-»  is  it  your  opinion 
that  I  may  legally  complj'  vith  said  request  and  reissue 
said  warrants'?" 

OPINIO  N 

The  facts  herein  involved  are  substantial  ly  the  same  as 
those  related  In  the  case  of  Denton  v.  Cltv  and  County  of  San 
Franciscqi^ll9__C^a^_2d_2^9j.  w'lerein  the  court  held  that  there 
was  substantial  evidence  to  sustain  the  implied  finding  of  the 
Civil  Service  Co'imission  that  Jr.  Denton  had  not  violated  the 
residence  require i.-^ent  of  the  Charter.   Hence,  I  must  conclude 
that  here,  too,  there  is  substantial  evidence  in  the  record  to 
sustain  the  implied  findinr^  of  the  Civil  Service  Commission 
that  r:r.  Gannon  had  not  violated  the  residence  requirement  of 
the  Charter. 

In  the  llf^'ht  of  the  above  and  my  opinion  V.o.   399  (to  v.hich 
you  have  referred)  I  must  conclude  that  if  the  loard  of 
Supervisors  is  requested  to  and  does  in  fact  v.'aive  the 
benefits  of  the  provisions  of  -^29302  of  the  Government  Code 
(v-hich  is  the  Statute  of  Limitations  here  applicable)  new 
warranty  could  be  issued  by  the  Controller  to  pay  the  obli- 
gation which  prompted  the  issuance  of  the  previous  ones  dated 
ilarch  31,  1951  and  April  15,  19'^1,  each  in  the  amount  of 
-95.5U. 
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You  are  thus  advised  in  connection  vith  your  inquiry  as 
sub.;Tiitted. 


Respectfully  submitted; 


DIOy-1  R.  HOLri 
City  Attorney 


TO:      .ir.   TTarry  ^.    Poss 

Controller,    City  anr"   County   of   taan   Francisco 
109   City  r^all 


ivSi  :S^B 
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SUBJECT:    CHAPTER   1588,    STATUTES   OP   1953,   RELATING  TO 

MEETINGS    OP   LEGISLATIVE    BODIES   OP  LOCAL  AGENCIES; 
EPPECT   ON  LOCAL  LAW  AND  RULES   OP    PROCEDURE. 

Dear  Sir: 

I   am  in  receipt   of  your  request   for   an  opinion  as  follows: 

REQUEST 

"Chapter  1588  of  the  Statutes  of  California,  enacted 
at  the  1953  regular  session,  adds  Chapter  9>  comprising 
Sections  5^1.950  through  5I|.958,  inclusive,  to  Part  1, 
Division  2,  Title  5  of  the  Government  Code,  relating 
to  meetings  of  legislative  bodies  of  local  agencies. 

"As  soon  as  possible,  will  you  please  inform  me  what 
changes  in  local  law  and  practice  are  made  necessary 
as  a  result  of  the  enactment  referred  to,  and  if  leg- 
islation be  necessary,  would  you  please  prepare  and 
submit  it  to  this  office." 

OPINION 

Chapter  1588  of  the  1953  Statutes  adds  sections  51+950  through 
51+958  to  the  Government  Code. 

Section  5i|-950  sets  forth  findings  of  the  legislature  that 

"The  people  of  this  state  do  not  yield  their  sovereignty 
to  the  agencies  which  serve  them.   The  people,  in  dele- 
gating authority,  do  not  give  their  public  servants  the 
right  to  decide  what  is  good  for  the  people  to  know  and 
what  is  not  good  for  them  to  know.   The  people  insist 
on  remaining  informed  so  that  they  may  retain  control 
over  the  instruments  they  have  created." 

This  section  also  sets  forth  a  legislative  declaration  of 
policy  as  follows: 

"Public  commissions,  boards  and  councils  and  the  other 
public  agencies  in  this  state  exist  to  aid  in  the 
conduct  of  the  people's  business.   It  is  the  intent  of 
the  law  that  their  actions  be  taken  openly  and  that 
their  deliberations  be  conducted  openly." 
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Section  51+953  implements  the  public  policy  enunciated  in 
section  514.950  by  specifically  providing  that  "all  meetings  of  the 
legislative  body  of  a  local  agency  shall  be  open  and  public  and  all 
persons  shall  be  permitted  to  attend  any  meeting  of  the  legislative 
body  of  a  local  agency,  except  as  otherwise  provided  in  this 
chapter." 

The  sole  exception  found  in  this  chapter  is  the  provision  for 
executive  sessions  held  "to  consider  the  employment  or  dismissal 
of  a  public  officer  or  employee  or  to  hear  complaints  or  charges 
brought  against  such  officer  or  employee."   (Section  514-957  Govern- 
ment Code. ) 

Section  514-9514-  imposes  the  specific  duty  on  "the  legislative 
body  of  a  local  agency"  to  provide  by  "ordinance,  resolution,  by- 
laws, or  by  whatever  other  rule  is  required  for  the  conduct  of  the 
business  of  that  body"  the  time  for  holding  regular  meetings. 
Provision  is  therein  made  for  the  holding  of  regular  meetings 
falling  on  a  holiday  to  be  held  on  the  next  business  day.   Provis- 
ion is  also  made,  unless  the  act  creating  the  local  agency  pro- 
vides differently,  that  meetings  of  the  "legislative  body  need  not 
be  held  within  the  boundaries  of"  the  local  agency.   In  addition, 
provision  is  further  made  for  changing  the  designated  place  of 
meeting  in  case  of  emergency. 

Section  514-955  provides  that  "The  legislative  body  of  a  local 
agency  may  adjourn  any  regular  or  adjourned  meeting  to  a  time  and 
place  specified  in  the  order  of  adjournment.  When  so  adjourned, 
the  adjourned  meeting  is  a  regular  meeting  for  all  purposes,  V/hen 
an  order  of  adjournment  of  a  regular  or  adjourned  meeting  fails  to 
state  the  hour  at  which  the  adjourned  meeting  is  to  be  held,  it 
shall  be  held  at  the  hour  specified  by  ordinance,  resolution,  by- 
laws, or  whatever  other  rule  is  required  for  regular  meetings." 

Section  5I4-956,  making  somewhat  unusual  provision  for  notice 
in  the  case  of  special  meetings,  reads  as  follows: 

"A  special  meeting  may  be  ordered  at  any  time  by  the 
presiding  officer  of  the  legislative  body  of  a  local 
agency,  or  by  a  majority  of  the  members  of  the  legis- 
lative body,  by  delivering  personally  or  by  mail  written 
notice  to  each  member  of  the  legislative  body  and  to 
each  local  newspaper  of  general  circulation,  radio  or 
television  station  requesting  notice  in  writing.   Such 
notice  must  be  delivered  personally  or  by  mail  at  least 
2I4.  hours  before  the  time  of  such  meeting  as  specified  in 
the  notice.  The  order  shall  specify  the  time  and  the 
place  of  the  special  meeting  and  the  business  to  be 
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"transacted.   No  other  business  shall  be  considered 
at  such  meetings  by  the  legislative  body," 

The  last  section  of  this  chapter  provides  for  application  of 
this  chapter  to  the  legislative  bodies  of  local  agencies  "notwith- 
standing the  conflictiiig  provisions  of  any  other  state  law," 
(Government  Code  Section  51|-958) 

At  the  outset,  we  are  presented  with  the  question  whether 
this  legislation  applies  to  San  Francisco, 

San  Francisco  is  a  chartered  city  operating  under  Article  XI, 
Sections  8  and  8|-  of  the  California  Constitution,   (Adams  v, 
Wolff,  81;  Cal.  App,  2d,  ij.35)   As  a  chartered  city,  San  Francisco 
is  granted  the  right  under  the  California  Constitution  to  "make 
and  enforce  all  laws  and  regulations  in  respect  to  municipal 
affairs,  subject  only  to  the  restrictions  and  limitations'"  provided 
in  their  respective  charters  and  "in  respect  to  other  matters" 
shall  be  "subject  and  controlled  by  general  lawsT'^'   (California 
Constitution,  Article  XI,  Sections  6  and  8.)  (Emphasis  added). 

Our  question  therefore  reduces  itself  to  the  query  whether 
the  subject  matter  of  this  legislation  is  a  "municipal  affair" 
such  that  San  Francisco  is  free  from  the  operation  of  this  statute 
under  the  constitutional  principle  that  a  "home-rule"  chartered 
city  is  not  subject  to  or  controlled  by  legislative  enactments  as 
to  municipal  affairs.   (City  of  Pasadena  v,  Charleville,  2l5  Cal. 
38I4.J  VJest  Coast  Advertising  Company  v.  San  Francisco,  ll|.  Cal,  2d 
516)  The  city  acquires  all  powers  over  municipal  affairs  by  ac- 
cepting the  constitutional  grant;  (Grass  Valley  v,  VJalkinshaw, 
31^.  Cal.  2d,  595)  and,  through  its  charter  San  Francisco  has  ac- 
cepted the  constitutional  grant  of  power  over  its  municipal  af- 
fairs. (West  Coast  Advertising  Co.  v.  San  Francisco,  supra,) 


If,  therefore,  the  subject  matter  of  this  legislation  is  a 
purely  municipal  affair,  the  city  is  free  from  interference  by  the 
legislature  through  the  enactment  of  a  general  law,  as  here  pres- 
ented,  (Murphy  v.  Piedmont,  17  C.A,  2d,  5^9)   Conversely,  if  the 
subject  matter  of  this  legislation  is  a  "non  municipal  affair"  the 
general  law  would  control  with  the  result  that  this  legislation 
would  be  binding  on  San  Francisco,   (Wilkes  v,  San  Francisco,  kk 
Cal,  App,  2d,  393) 

What  are  municipal  affairs?  The  constitution  does  not  define 
"municipal  affairs"  but  imposes  upon  the  courts  the  duty  of  saying 
what  is  meant  by  these  terms,   ^Ex  Parte  Braun,  llj.1  Cal,  20i|.) 
The  courts  have  been  unable  to  formulate  an  exact  definition  of 
this  terra,   (Butterworth  v,  Boyd,  12  Cal.  2d,  li^.0)   Notwithstand- 
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Ing  such  confessed  judicial  inability,  one  California  court  has 
generalized  that  "municipal  affairs"  are  the  internal  business 
affairs  of  a  municipality.   (Fragley  v.  Phelan,  126  Gal,  383) 
However,  not  much  light  is  thrown  on  the  problem  by  such  an  ob- 
servation. 

In  fact,  it  is  almost  universally  conceded  that  in  determin- 
ing the  extent  of  legislative  control  over  "home-rule"  charter 
cities,  general  definitions  are  of  little  value  (3  McQuillin,  Muni- 
cipal Corporations,  3rd  Ed,,  Section  L|.85  at  page  li|.6);  and,  that, 
in  general,  "courts  have  made  no  attempt  to  do  so,  but  instead 
have  indicated  that  judicial  interpretation  is  necessary  to  give 
it  meaning  in  each  controverted  case."   (Dairy  Belle  Farms  v. 
Brock,  89  Cal.  App.  2d,  3l5i  Equally,  there  is  no  answer  to  the 
converse  question,  i.e.,  when  is  an  enactment  of  the  legislature 
of  state-wide  concern?   (Van  Gilden  v.  I'fedison,  222  Wis.  58»  26? 
N.W.  25,  268  N.W.  108,  105  ALR  Zb^) 

Nevertheless,  conceding  the  inability  to  define  what  are 
state  affairs  and  what  are  "municipal  affairs",  it  is  none  the 
less  true  that  all  those  affairs  i-jhich  alone  concern  the  inhabit- 
ants of  a  locality  as  an  organized  cominunity  apart  from  the  people 
of  the  state  at  large,  as  supplying  purely  municipal  needs  and 
conveniences  and  the  enforcement  of  by-laws  and  ordinances  of  a 
strictly  local  character  limited  to  the  interests  of  the  city 
residents,  are  essentially  local  matters.   (2  McQuillin,  Municipal 
Corporation,  3rd  Ed,  §I[.85,  at  page  l^l,*  Salinas  v.  Pac.  Tel.  & 
Tel,  Co.,  72  C.A.  2d  k-9k.) 

The  test  whether  the  subject  matter  of  the  legislation  in 
question  is  of  state-wide  concern  or  a  "municipal  affair"  is  not 
whether  the  state  or  the  municipality  has  an  Interest  in  the  mat- 
ter, since  usually  they  both  have,  but  instead  "whether  the 
state's  interest  or  that  of  the  municipality  is  paramount." 
(Dairy  Belle  Farms  v.  Brock,  89  C.A.  2d,  3l5) 

The  determination  of  whether  the  interest  of  the  municipality 
is  "paramount"  in  any  controverted  case  is  usually  decided  by 
reference  to  one  or  more  of  the  following  criteria: 

1.  In  general,  where  a  legislative  enactment  affects,  or 
applies  to,  or  involves  matters  affecting  the  welfare  of  the 
people  of  the  state  as  a  whole,  a  freeholders'  charter  does  not 
supersede  a  general  law,   (Whvte  v.  City  of  Sacramento,  65  Cal. 
App.  S3k) 

2.  Where  the  intent  of  the  state  law  is  to  establish  a  state 
policy,  the  general  law  prevails  even  over  a  conflicting  charter 
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provision.   (Shean  v,  Edmonds,  89  Cal.App.  2d,  I4.35) 

3.  Where  the  state  statute  affects  a  municipal  affair  only 
incidentally  in  the  accomplishment  of  a  proper  objective  of  state- 
wide concern,  the  state  law  applies  even  as  to  autonomous  charter- 
ed cities.   (Wilson  v.  Waters,  19  Cal.  2d,  111,  Hi;;  Polk  v.  City 
of  Los  An/^eles,  2b  Cal.  2d.  519) 

L|..  Where  the  matter  is  one  involving  public  policy,  a  deter- 
mination by  the  legislature  that  such  matter  is  a  state  affair  is, 
if  not  controlling,  entitled  to  great  weight,   (2  McQuillin  Muni- 
cipal Corporations,  3rd  Ed.  §14.88  at  page  1^3) 

5.   It  has  been  held  that,  if  there  is  a  doubt  as  to  whether 
a  regulation  is  a  municipal  affair,  it  must  be  resolved  by  the 
courts  in  favor  of  the  legislative  authority  of  the  state.   (Key 
System  Transit  Co.  v.  City  of  Oakland,  12l|.  Cal.App.  733 J  Ex  Parte 
Daniels,  183  Cal.  636;  21  ALR  1172). 

Prom  the  foregoing,  and  having  in  mind  that  what  are  matters 
of  strictly  municipal  concern  is  largely  a  question  for  the  courts 
to  decide  (Dairy  Belle  Farms  v.  Brock,  97  Cal.App  2d,  lij.6),  the 
preponderant  probabilities  are  that  in  the  instant  case  a  court 
would  decide  that  this  legislation  applies  to  a  chartered  city 
such  as  San  Francisco. 

On  the  merits,  the  objective  of  the  instant  legislation  is  to 
provide  the  means  for  keeping  the  people  informed  "30  that  they 
may  retain  control  over  the  instruments  they  have  created." 
(Government  Code  Section  51+950).   It  is  difficult,  if  not  impos- 
sible, to  say  that  this  goal  is  not  a  proper  objective  of  state- 
wide concern  when  applied  to  chartered  municipalities,  since  all 
municipal  corporations — chartered  or  unchartered  alike--are,  when 
acting  in  their  governmental  capacities,  agencies  of  the  state. 
(Krantz  v.  City  of  Hutchinson,  165  Kan.  kk9;    196  Pac.  2d,  227; 
2  McQuillin  Municipal  Corporations,  3rd  Ed.  §10.05).   Moreover, 
this  requirement  of  publicity  in  the  conduct  of  the  municipality's 
affairs  has  been  declared  to  be  in  and  of  itself  one  of  the  essen- 
tial elements  of  municipal  organization.   (2  McQuillin  Municipal 
Corporations,  3rd  Ed.  §9.16,  at  page  508). 

Consonant  with  fundamental  American  principles  of  government, 
it  is  an  entirely  reasonable  means  of  insuring  responsibility  and 
accountability  of  the  instrumentalities  of  government  to  require 
that  both  the  actions  and  deliberations  of  all  governmental  bodies 
be  subject  to  the  full  light  of  publicity.   It  is  only  by  being 
informed  that  the  people  through  the  exercise  of  the  ballot  and 
through  the  indirect  but  pervasive  influence  of  "public  opinion" 
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may  retain  control  over  the  instruments  of  government  so  that  they 
will  not  "yield  their  sovereignty  to  the  agencies  which  serve 
them."   (Government  Code  §5ij-950). 

Accordingly,  it  follows  that,  while  the  question  of  the  ap- 
plicability of  this  legislation  to  a  chartered  city  like  San 
Francisco  is  not  completely  closed  until  the  courts  have  spoken 
in  this  particular  instance,  it  would  seem  that  on  principle  this 
is  not  a  purely  municipal  affair  such  that  San  Francisco  is  free 
from  the  operation  of  such  a  statute.   It  seems  also  clear  that  a 
court  would  so  hold. 

The  Charter  itself  provides  that  meetings  of  the  Board  of 
Supervisors  and  of  the  various  boards  and  commissions  of  the  city 
government,  shall  be  public.   (Section  19  subdivision  (f)  of  the 
Charter).   In  regard  to  meetings  of  the  Board  of  Supervisors,  §10 
of  the  Charter  provides  for  holding  regular  meetings  as  set  forth 
by  resolution  and,  in  the  case  of  special  meetings,  provides  that 
there  shall  be  published  notice  at  least  2[|.  hours  in  advance  of  any 
such  meeting. 

The  requirements  for  special  meetings  of  the  Board  of  Super- 
visors and  of  the  various  boards  and  commissions  provided  for  by 
the  Charter  are  set  forth  in  Bill  No.  I63I  (Series  of  1939), 
Ordinance  No,  1599.   This  ordinance  substantially  embodies  the 
identical  requirements  for  holding  special  meetings  that  are  set 
forth  in  Government  Code  §5i|-956.   The  sole  major  difference  is  that 
provision  is  not  made  in  this  ordinance  for  service  of  notice  of 
special  meeting  to  each  newspaper  of  general  circulation,  radio  or 
television  station  requesting  such  notice.  To  prevent  confusion 
in  this  regard,  this  ordinance  should  be  amended  to.  make  such  pro- 
vision and  to  more  fully  coincide  with  the  special  legislation. 

The  public  policy  enunciated  by  this  legislation  is  very  much 
in  harmony  with  the  public  policy  expressed  in  our  own  charter, 
which  specifically  provides  that  the  Board  of  Supervisors  and  each 
board  and  commission  appointed  by  the  mayor,  or  otherwise  provided 
by  the  Charter,  shall  hold  regular  meetings  at  regular  dates  and 
at  regular  meeting  places,  and  "all  such  meetings  shall  be  open  to 
the  public."   (Section  19  subdivision  (f)).     (Emphasis  added) 

The  Board  of  Supervisors  has  provided  by  ordinance  that  in 
the  case  of  all  boards  and  commissions  other  than  the  Board  of 
Supervisors,  special  meetings  may  be  called  by  the  chairman  there- 
of acting  on  his  own  authority,  and  must  be  called  by  the  chairman 
upon  written  request  of  a  majority  of  the  members  of  said  board  or 
commission.   (Bill  No,  I63I  (Series  of  1939)  Ordinance  No.  1599.) 

Thus,  it  is  apparent  that  through  the  charter  and  by  ordin- 
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ance,  as  well  as  through  custom  and  practice,  San  Francisco  is  on 
record  in  favor  of  conducting  the  affairs  of  government  in  such  a 
way  as  to  give  the  public  a  full  opportunity  to  know  what  is  being 
done. 

There  remains  the  question  of  the  .e:itent  to  which  the  subject 
legislation  applies  to  the  various  boards,  commissions  and  other 
agencies  of  the  city.   Specifically,  the  question  arises  of  the 
applicability  of  this  legislation  to  committees. 

The  legislature  has  expressly  declared  that  it  is  its  inten- 
tion that  both  the  actions  and  the  deliberations  of  public 
agencies  be  taken  openly.   (Government  Code  Section  5^950).   Since 
the  use  of  committees  is  an  integral  part  of  the  governmental  pro- 
cess, since  committees  are  in  themselves  "agencies"  of  the  body 
creating  them  (Mason's  Manual  of  Legislative  Procedure,  at  page 
1+39),  and  since  it  is  a  matter  of  common  knowledge  such  that  courts 
would  take  judicial  notice  thereof  that  governmental  bodies  charged 
with  enacting  legislation  or  otherwise  setting  policy  conduct  their 
deliberations  to  a  great  extent  through  committees  who  are  charged 
with  the  duty  of  investigating  for,  advising  and  reporting  to  such 
bodies,  it  is  apparent  that  this  legislative  requirement  of  public 
action  and  public  deliberation  devolves  also  on  committees  of  pub- 
lic agencies.   This  being  so,  it  follows  that  committees  in  the 
conduct  of  their  meetings  must  act  in  public. 

While  the  literal  language  of  the  statute  is  less  clear  than 
is  desirable  as  regards  the  question  of  the  applicability  of  the 
subject  legislation  to  committees,  the  fact  is  that  this  is  remed- 
ial legislation  which  courts  would  construe  liberally  in  order  to 
effectuate  the  avowed  legislative  purpose.   (McCaffrey,  Statutory 
Construction,  Section  70,  page  ll+O).   It  is  obvious  that  only  by 
an  excessively  narrow  and  restrictive  construction  would  it  be 
possible  to  construe  this  legislation  as  wholly  inapplicable  to 
committees.   V/e  do  not  think  a  court  would  do  so. 

V/hile  in  accordance  ^^;ith  the  foregoing  discussion  it  is  my 
opinion  that  this  legislation  applies  to  committees,  this  is  not 
to  say  that  the  subject  legislation  applies  in  the  same  manner  and 
to  the  same  extent  that  it  affects  legislative  bodies,  as  this 
latter  term  is  used.   A  legislative  body  is  defined  as  "the  govern- 
ing board,  commission,  directors  or  body  of  a  local  agency,  or  any 
board  or  commission  thereof."   (Governm.ent  Code  Section  5^+952, 
emphasis  added). 

A  committee,  self-evidently,  is  not  a  board  or  a  commission; 
nor,  a  fortiori,  is  it  a  governing  board  or  a  group  of  directors. 
Since' 11113  phrase  "body  of  a  local  agency"  is  qualified  by  the  terra 
"governing,"  it  is  also  clear  that  a  committee,  as  such,  is  not  a 
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governing  body.   Consequently,  under  the  rule  of  construction  that 
expressio  unius  est  exclusio  alterius  it  follows  that  the  term 
""cominittee"  is  not  within  the  legislature's  definition.   It  further 
appears  that  the  omission  was  intentional,  for  otherwise  the  defin- 
ition of  legislative  body  which  is  restrictive  would  be  without 
restriction. 

It  should  be  noted  that  had  the  legislature  intended  to  in- 
clude committee  within  the  definition  of  "legislative  body"  it 
could  readily  have  done  so  by  simply  adding  this  term.   This,  the 
legislature  failed  to  do. 

}'ij   conclusion,  therefore,  in  view  of  the  foregoing,  is  that 
the  omission  was  intentional.   This  conclusion  is  supported  by  the 
fact  that  a  perusal  of  the  sections  relating  specifically  to  "legis- 
lative bodies"  of  local  agencies  makes  it  apparent  that  with  res- 
pect to  such  bodies  the  legislature  was  dealing  with  governmental 
bodies  exercising  either  legislative  or  administrative  functions  or 
both.   Committees  are  advisory  and  investigative  bodies  and  as  such 
do  not  legislate  or  administer.   It  follows  once  again,  therefore, 
under  the  canon  of  construction  of  noscitur  a  sociis  that  committees 
are  not  within  the  legislature's  definition  and  consequently  are 
not  subject  to  the  specific  duties  laid  upon  "legislative  bodies" 
except  in  the  respect  heretofore  noted,  namely,  that  their  meetings 
shall  be  conducted  in  public. 

Accordingly,  you  are  advised  that  sections  $k.9Bk->    5i|95^  and 
5I4.956  having  to  do  with  prescribing  the  time  for  holding  regular 
meetings  of  legislative  bodies,  the  place  for  holding  such  meet- 
ings, the  effect  of  adjournment  of  meetings  of  legislative  bodies, 
and  the  requireraents  of  notice  where  special  meetings  are  held  by 
legislative  bodies,  do  not  apply  to  committees  of  local  agencies. 
However,  these  sections  do  apply  to  the  Board  of  Supervisors  and 
the  various  boards,  commissions  and  agencies  of  the  city  and 
county.   It  is  recommended  that  Ordinance  No.  1599  (Series  of  1939) 
relating  to  special  meetings  of  the  Board  of  Supervisors  be  revised 
for  conformance  with  this  legislation.   It  i s  also  recommended 
that  copies  of  the  subject  statute  be  made  available  to  the  Board 
of  Supervisors,  the  various  boards  and  commissions  and  other  local 
agencies  of  the  city. 

In  concluding,  I  should  like  to  emphasize  that  due  to  the 
sweeping  provisions  of  Government  Code  Section  5ij-950,  the  Board 
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of  Supervisors,  its  conunittees,  the  various  boards  and  commissions 
of  the  city  and  the  other  agencies  of  the  city  together  with  all 
committees  thereof  are  required  to  conduct  their  meetings  in 
public. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

GPA/viP 


OPINION  NO.    818 

Gentlemen:  April  1,    1951^- 

SUBJECT:      EXCLUSION   OP   POV/ER   BOATS  FROM  INTERS  OF 

AQUATIC    PARK  V/ITHIN   200  FEET   OF  THE  BEACH. 

You  have  requested   the   opinion  of  this  office   as   to  whether 
pcver  boats  may  be   excluded  from  the   waters   of  Aquatic  Park  within 
200  feet  of   the  beach. 

OPINION 

Pursuant  to  sec,  lj2  of  the  Charter,  the  Commission  has 
authority  to  exercise  plenary  control  and  direction  of  the  City's 
recreation  areas.   Its  determination  that  the  public  interest  re- 
quires the  proposed  regulation  is  controlling--provided  that  the 
subject  vaters  fall  ^-dthin  the  jurisdiction  of  the  City  and  County, 
"Jurisdiction",  in  this  sense,  connotes  a  right  to  administer,  and 
may  be  original  or  delegated,  absoluise  or  qualified,  dependent  upon 
the  source  from  vjhich  title  to  the  subject  land  derived  and  the 
nature  of  the  overlying  waters  as  navigable  or  non-navigable. 

The  test  of  navigability  is  essentially  pragmatic,  and  per- 
mits of  no  other  conclusion  but  that  the  waters  of  Aquatic  Park  are 
navigable.  As  such,  Congress,  incidental  to  its  commerce  power, 
has  a  paramount  right  to  regulate  them.   Absent  exercise  of  this 
authority,  "the  States  have  full  power  to  regulate  'dthin  their 
limits  matters  of  internal  police,  including  in  that  general  des- 
ignation vrhatever  will  promote  the  peace,  comfort,  convenience  and 
prosperity  of  their  people"  (Justice  Fields  in  Escanaba,  etc.  Trans. 
Co.  V.  Chicago.  10?  U  S  678;  see  also  Newcomb  v.  City  of  Newport 
Eeach,  7  Cal.  2d  393). 

In  turn,  a  municipality  nay  be  delegated  the  right  to 
administer  such  areas  as  are  embraced  within  its  corporate  limiT^s, 
This  delegation  may  be  incident  to  its  charter  or  be  effected  by 
grant.   (Atyrood  v.  Hamraond,  1^.  Cal.  2d  31;  United  Dredging  Co.  v. 
Ciry  of  Los  Angeles.  10  P  2d  239) 

In  1923  the  State  of  California  granted  to  the  City  and 
County  of  San  Francisco  all  its  right,  title  and  interest  in  certain 
described  lands  "for  the  purpose  of  being  used  in  conjunction  v;ith 
other  property  now  ovmed  by  the  said  City  and  County  of  San  Francisco 
as  an  aquatic  park."   (Stats.  1923,  ch.  88,  p.  I63) 

Clearly,  the  grant  of  these  lands,  which  are  largely  sub- 
merged, carried  vath  it  a  cognate  grant  of  jurisdiction  as  to  the 
overlyin?  waters.   Only  through  such  a  delegation  could  the  express- 
ed purposes  of  the  conveyance  be  realized.  The  reference  to  use 
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"in  conjunction  with  other  property  now  owned  by  the  said  city  and 
county,  •  ."  necessarily  implied  a  recognition  by  the  legislature 
of  the  City's  right  to  control  all  ove:  lying  waters  in  the  proposed 
park  area  to  an  extent  and  degree  consonant  vrith  the  purposes  to 
which  the  area  was  dedicated. 

This  conclusion  is  confirmed  by  the  Legislature  in  Section 
1770  of  the  Harbors  and  Navigation  Code,   It  is  there  provided  that 
the  Harbor  Board  shall  have  no  jurisdiction  of  the  waters  and  tide- 
lands  southerly  of  a  line  drawn  along  the  center  of  Lewis  r.treet 
"to  the  center  of  Polk  Street;  thence  southerly  along  the  center  of 
Polk  Street  to  the  southerly  line  of  the  Embarcadero;  thence  east- 
erly along  the  southerly  line  of  the  Embarcadero  to  a  point  275 
feet  west  of  the  westerly  line  of  Hyde  Street  measured  at  right 
angles  thereto;  thence  southerly  parallel  with  the  westerly  line 
of  Hyde  Street  to  a  point  225  feet  north  of  the  northerly  line  of 
Jefferson  Street;  thence  easterly  •  •  •"  At  no  material  point  does 
this  boundary  line  run  closer  than  200  feet  to  the  beach  and  at  most 
points  lies  almost  1000  feet  from  shore. 

The  area  of  Aquatic  Park  is  thus  excepted  from  State  control 
and  its  administration  becomes  a  municipal  affair  within  the  meaning 
of  sec,  6,  Art,  XI  of  the  Constitution,  Uhether  the  Commission's 
control  is  qualified  by  the  public  rights  of  navigation,  fishery  and 
free  access  to  navigable  waters  is  of  academic  interest  only.   (For 
cases  discussing  Sees,  2  &  3,  Art,  XV  of  the  California  Constitution 
see  Boone  v,  Kingsbury,  206  G  148;   San  Pedro,  etc.  RR  Co,  v,  Ham- 
ilton, 161  Cal,  610  and  Atwood  v.  Hammond,  supraTl   At  least  a  part 
of  the  submerged  lands,  and  possibly  all  within  the  proposed  200  foot 
line,  seem  to  fall  within  the  so-called  "Red-line"  grant  of  I851 
which  antedated  the  enactment  of  sections  2  and  3  of  Article  XV. 
These  submerged  and  tidal  lands,  it  has  been  held,  are  free  of  any 
easement  in  the  public  (see  cases  collected  in  Atwood  v,  Hammond, 
supra,  at  page  I|l), 

Assuming,  arguendo,  that  these  rights  obtain,  they  are 
public  and  not  private,  and  all  of  the  public  have  an  equal  right 
to  a  reasonable  use.   As  the  enjoyment  by  one  necessarily  inter- 
feres to  some  extent  with  its  absolutely  free  and  unimpeded  use  by 
others,  the  City  and  County,  through  its  Park  Commission,  is  jus- 
tified in  enacting  such  reasonable  police  regulations  as  may  be 
deemed  necessary  to  preserve  the  common  rights  and  their  safe  enjoy- 
ment by  all.   The  proposed  rule  which  would  forbid  to  power  boats 
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the  beach  area  and  exclude  them  from  any  area  within  two  hundr^ed 
feet  of  the  beach  is  a  reasonable  and  necessary  measure  for  the 
safety  of  swimmers. 

Exactly  in  point  is  People  v.  Reilly,  II4.  N.Y.S.  2d  589. 
In  that  case,  the  City  of  New  York,  by  condemnation  acquired  the 
title  to  submerged  lands  extending  1000  feet  into  the  Atlantic 
Ocean.  The  city  park  commissioner,  pursuant  to  his  charter  author- 
ity, designated  the  overlying  waters  as  swimming  areas  and  pro- 
hibited, inter  alia,  navigation  of  boats  and  vessels  through  them. 
Charged  with  violating  this  rule,  defendant  contended  the  court  had 
no  jurisdiction  of  the  locus  in  quo.  In  overruling  this  defense 
it  vras  held  that,  absent  federal  action,  right  to  control  the  waters 
followed  title  to  the  lands,  that  this  vras  a  valid  exercise  of  the 
police  power  for  the  safety  and  health  of  the  people  and  the  incident- 
al regulations  of  navigation  was  reasonable. 

In  conclusion,  it  may  be  suggested  that  any  posting  of  the 
200  foot  line  also  contain  reference  to  section  26?  of  the  Harbors 
and  Navigation  Code  v;hich  makes  it  a  misdemeanor  to  operate  a  power 
boat  in  excess  of  five  nautical  miles  per  hour  ^^Jithin  100  feet  of 
bathers  and  vdthin  200  feet  of  beaches.  An  ordinance  would  perhaps 
be  required  for  effective  enforcement  of  the  contemplated  restric- 
tions. 

You  are  advised,  in  response  to  your  inquiry,  that  power 
boats  may  be  excluded  from  Aquatic  Park  within  200  feet  of  the 
beach. 

Respectfully  submitted. 


DION  R.  H0Lr4 
City  Attorney 


EFH/WP 


To:  Recreation  and  Park  Commission 
McLaren  Lodge 
Golden  Gate  Park 
San  Francisco  1? 


OPINION  NO.    819 
April   1,    195U 

SITBJECT:      COMPETITIVE  EXAIIINATIONS,    PARTICIPATION   —   CHILD 
VJELPARE  SUPERVISOR   —    ONE  APPLICANT   FOR   POSITION 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  opinion 
as  follows: 

REQUEST 

"Under  date  of  June  21^,    1953  we  requested  an  opinion 
of  you  in  regard  to  an  exainination  held  for  class  T302  Child 
IJelfare  Supervisor.  We  asked  if  under  the  circumstances 
outlined  the  examination  was  'competitive'  as  required 
under  section  ll+S  of  the  charter*  Subsequent  discussions 
with  representatives  of  your  office  lead  us  to  believe 
that  our  letter  did  not  serve  to  give  your  office  a  com- 
plete understanding  of  the  problem,  and  we  desire  to 
substitute  this  letter  for  our  letter  of  June  2i|. 

"An  examination  or  test  may  consist  of  one  part^  but 
frequently  consists  of  two  or  more  parts  or  subjects  which 
may  be  administered  all  on  one  or  on  different  days.  Mini- 
mum qualifications  as  to  age,  experience,  training,  educa- 
tion, etc.,  may  be  prescribed  for  admission  to  the  examina- 
tion, and  this  test  may  be  rated  qualitatively  or  may  be 
rated  only  as  qualifying  or  non-qualifying.  A  qualifying 
mark  or  a  minimui.i  passing  mark  may  be  established  in  each 
part  of  the  examination. 

"Thus,  the  number  of  participants  in  an  examination 
is  progressively  reduced  upon  completion  of  the  rating  of 
each  part  of  the  examination.  We  may  start  out  with  fifty 
applicants  in  an  examination  who  submitted  themselves  for 
the  examination  and  have  filed  applications  therefor,  A 
revievf  and  evaluation  of  the  qualifications  submitted  by 
each  of  the  applicants,  and  appraisal  and  evaluation  of 
these  qualifications  such  as  education,  training,  experi- 
ence, etc.,  may  result  in  the  elimination  in  this  first 
part  of  the  examination  of  all  but  tv/enty  of  the  applicants. 
These  twenty  participants  are  forwarded  credentials  admit- 
ting them  to  the  next  part  of  the  examination.   Probably 
only  eighteen  of  these  twenty  v;ill  appear  for  this  test  or 
part  of  the  examination  and  fifteen  of  them  will  pass  the 
second  part.   These  fifteen  are  forwarded  credentials  for 
the  next  test  or  part  of  the  examination;   Perhaps  twelve 
will  aooear  and  of  these  six  will  pass  and  we  forward 
credentials  for  the  next  test.   If  four  appear  and  two 
pass  the  final  subject  or  test,  the  list  of  eligibles  will 
consist  of  names  of  these  tvjo  successful  candidates. 
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"In  the  present  instance  we  announced  an  examination 
for  promotion  to  the  position  of  T302  Child  Welfare  Super- 
visor which  was  open  to  permanent  civil  service  appointees 
in  the  service  of  the  city  and  county  in  the  rank  of  Pro- 
bation Officer,  Psychiatric  Social  Service  VJorker,  Senior 
Medical  Social  Service  VJorker,  Senior  Social  Service  VJorker, 
Senior  Psychiatric  Social  Service  Worker,  and  Child  Welfare 
Worker,  who  possessed  certain  specified  educational  and 
specialized  social  service  experience  relating  to  work  with 
minor  children.  Realizing  that  there  were  only  a  few  employ- 
ees in  the  service  of  the  city  and  county  who  possess  this 
specialized  education  and  social  service  experience  dealing 
with  children,  and  that  the  number  available  in  the  service 
would  probably  not  supply  the  needs  of  the  service,  we 
announced  concurrently  an  examination  for  this  classifica- 
tion for  entrance  into  the  service.  The  entrance  examina- 
tion prescribed  the  identical  specialized  education  and 
social  service  experience  set  forth  in  the  promotional 
examination. 

"This  particular  promotional  examination  (and  also 
the  entrance  examination)  consisted  of  three  parts: 

"1.  Appraisal  and  evaluation  of  education 
and  experience,  etc.,  as  specified  in 
the  examination  announcements; 

"2.  A  written  test;  and 

"3.  An  oral  test, 

"Pour  persons  filed  applications  to  participate  in  the  pro- 
motional examination.   Two  of  these  qualified  in  the  first 
test  and  two  failed  to  qualify.   The  two  who  qualified  in 
the  first  test  were  sent  credentials  to  admit  them  to  the 
second  and  third  parts  or  tests,  which  were  to  be  held  on 
the  same  day.   Only  one  of  the  two  participants  appeared 
for  the  second  and  third  tests  Included  in  the  examination 
and  this  one  participant  successfully  passed  the  remaining 
tests.  As  a  consequence  the  tentative  list  adopted  by  the 
Commission  contained  the  name  of  only  this  one  successful 
candidate. 

■'The  young  lady  who  qualified  in  the  promotional  exam- 
ination also  participated  in  the  entrance  examination  which 
was  held  at  the  same  time  and  she  successfully  passed  each 
part  of  the  entrance  examination.   Her  name  ranks  No.  1  on 
a  list  of  three  naraes  in  the  entrance  examination.   However, 
if  she  is  appointed  from  the  promotional  list  she  will  ac- 
quire certain  valuable  benefits  under  our  rules  to  which 
persons  appointed  from  entrance  lists  are  not  entitled. 
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"The  question  is  now  raised  that  since  only  one  per- 
son qualified  in  all  parts  of  the  promotional  exanination, 
that  examination  is  not  competitive  and  therefore  is  void 
under  section  li+S  of  the  charter.  However,  as  we  have 
pointed  out,  there  v;ere  four  applicants  and  participants 
in  the  promotional  examination  and  two  of  these  applicants 
qualified  in  and  passed  the  first  test  or  part  of  the 
examination,  although  only  one  of  these  participants  parti- 
cipated in  and  passed  the  remaining  tests  included  in  the 
examination. 

"For  your  further  information  and  in  order  to  illus- 
trate another  type  of  examination  we  enclose  herevrith  the 
announcement  for  the  current  examination  for  Registered 
Nurse.  You  will  note  this  examination  consists  of  only 
one  part  or  test.  That  is,  the  appraisal,  evaluation  and 
rating  of  experience,  training,  age,  and  citizenship,  and 
credential  status  of  the  applicant  as  set  forth  in  the 
application,  and  subject  to  corroboration.   The  names  of 
persons  who  qualify  in  this  one  part  or  test  are  placed 
on  an  eligible  list  in  order  of  rating  attained  in  this 
evaluation  and  appraisal  of  experience,  training,  etc., 
vrhich  rating  is  made  from  the  application. 

"May  we  have  your  advice  as  f ollovjs : 

"1.   Is  an  examination  competitive  as  defined  in  sec- 
tion Ili-S  of  the  charter  if  two  or  more  persons 
submit  themselves  for  examination  by  filing  an 
application  in  vjhich  they  are  required  to  set 
forth  their  training,  experience,  education  and 
other  qualifications  for  appraisal,  corrobora- 
tion, evaluation  and  rating,  providing  that  only 
one  of  the  participants  passes  this  test? 

"2.   If  your  answer  is  in  the  negative,  is  the  exam- 
ination competitive  if  at  least  two  persons 
pass  this  part  of  the  test? 

"3.   If  an  examination  contains  several  tests  or 
parts  and  tvro  or  more  applicants  participate 
in  the  first  part  and  all  but  one  of  the  parti- 
cipants fail  during  the  various  successive 
tests,  does  the  examination  cease  to  be  competi- 
tive at  the  point  where  only  one  person  remains 
in  the  examination? 

"I4.   If  tv70  or  more  applicants  participate  in  the 

first  part  or  test  and  are  sent  credentials  ad- 
mitting them  to  the  next  succeeding  test  but  only 
one  participant  appears  for  the  test,  does  the 
examination  cease  to  be  competitive  at  this  point?" 
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OPINION 
Section  IkS   of  the  Charter  provides  in  part  as  follows: 

"All  applicants  for  places  in  the  classified  service 
shall  submit  to  tests  which  shall  be  competitive,  provided, 
however,  that  no  test  in  either  entrance  or  promotional 
examinations  shall  "be  deemed  to  be  competitive  unless  two 
or  more  persons  shall  participate,  except  that  any  such 
examination  may  be  held  for  one  qualified  applicant  on  recom- 
mendation of  the  civil  service  com^nission  and  approval  by 
resolution  of  the  board  of  supervisors,  after  a  finding  by 
the  board  that  reasonable  publicity  of  Fhe  proposed  examina- 
tion has  been  given  by  the  civil  service  commission.   Sue h 
tests  shall  be  without  charge  to  the  applicants.   The  com- 
mission shall  control  all  examinations  and  may  employ  suit- 
able persons  in  or  out  of  the  public  service  to  act  as  exam- 
iners.  The  tests  may  be  written,  oral,  mechanical  or  phys- 
ical, or  any  combination  of  them,  practical  in  character  and 
related  to  matters  fairly  to  test  the  relative  capacity  of 
the  applicants  for  the  positions  to  be  filled.   The  commis- 
sion shall  be  the  sole  judge  of  the  adequacy  of  t he  tests  to 
rate  the  capacity  of  the  applicants  to  perform  service  for 
the  city  and  county.   The  commission  may,  for  each  examina- 
tion, establish  a  passing  mark  or  may  determine  the  total 
number  of  persons  who  shall  constitute  the  list  of  eligibles. 
The  commission  shall  prepare  from  the  returns  of  the  exam- 
iners the  list  of  eligibles,  arranged  in  order  of  relative 
excellence.   No  question  submitted  to  applicants  shall  refer 
to  political  or  religious  opinions  or  fraternal  affilia- 
tions,  ,  .  ."   (Emphasis  added) 

Section  ll;l  of  the  Charter  provides  in  part  as  follows: 

"  ,  ,  .   The  commission  shall  adopt  rules  to  carry  out 
the  civil  service  provisions  of  this  chrrter  and,  except 
as  otherwise  provided  in  this  charter,  such  rules  shall 
go ve rn  applications;  examinations;   eligibility;  duration 
of  eligible  lists;  certification  of  eligibles;  appoint- 
ments; promotions;  transfers;  resignations;  lay-offs  or 
reduction  in  force,  both  permanent  and  temporary,  due  to 
lack  of  work  or  funds,  retrcncliment,  or  completion  of  work; 
the  filling  of  positions,  temporary,  sersonal  and  permanent; 
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classification;  approval  of  payrolls;  and  such  other  matters 
as  are  not  in  conflict  with  this  charter.   The  commission 
may,  upon  one  week's  notice,  make  changes  in  the  rules, 
which  changes  shall  thereupon  be  published,  and  be  in  force; 
provided  that  no  such  change  in  rules  shall  affect  a  case 
pending  before  the  commission.   The  secretary  may  certify 
eligibles  and  payrolls  and  conduct  examinations  under  the 
rules  of  the  commission,  •  .  ,"   (Emphasis  added) 

The  Civil  Service  Commission  duly  adopted  Rule  ij.  (dealing 
with  the  subject  matter  of  "Examinations")  which  provides  in  part  as 
follows: 

"Section  1,   FORMS  OF:   Examinations  shall  be  practical 
in  character  and  shall  relate  to  those  matters  which  will 
fairly  test  the  relative  capacity  of  the  persons  examined 
to  discharge  the  duties  of  the  position  to  which  they  seek 
to  be  appointed.   All  exajninations  shall  be  absolutely 
impartial  and  shall  be  conducted  under  the  control  of  the 
Commission  and  may  consist  of' one  or  more  of  the  following 
forms:   (1)  Assembled  Written  Examination;  (2)  Non-Assembled 
Written  Examination;  (3)  Oral  Examination;   (ij.)  Non-Educa- 
tional Examination;  (5)  Athleti*  Test;  (6)  Physical  Test; 
(7)  Practical  Test;  (8)  Medical  Examination.   ..." 

Certain  frets  seem  eminently  clear,  to  wit: 

1,  The  words  "tests"  and  "exajninations"  as  used  in  Sec- 
tion 11^^   of  the  Charter  are  synonymous  terms. 

2.  An  examination  or  test  may  consist  of  one  or  more 
parts. 

Section  IkS   of  the  Charter  provides  that  tests  may 
be  written,  oral,  mechanical  or  physical,  or  any  combina- 
tion of  them,  practical  in  character  and  related  to  matters 
fairly  to  test  the  relative  capacity  of  the  applicants  for 
the  positions  to  be  filled. 

Rule  ij.   of  the  Civil  Service  Commission  (duly  adopted 
under  the  rule-making  power  cf  Section  lij.1  of  the  Charter) 
provides  that  examinations  may  consist  of  one  or  more  of 
the  following  formss 
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(1)  Assembled  Written  Examination 

(2)  Non-Assembled  Written  Examination 

(3)  Orr.l  Examinr.tion 

(ij.)  Non-Educational  Examination 

(5)  Athletic  Test 

(6)  Physical  Test 

(7)  Practical  Test 

(8)  Medical  Examination 

3,   Tests  or  examinations  for  plpces  in  the  classified 
Civil  Service  of  San  Francisco  are  required  under  Section 
lij.5  of  the  Charter  to  be  competitive  in  character. 

i].,   A  "competitive  examination"  is  one  that  is  open  to 
all  who  ?j?e  able  to  meet  the  established  minimum  require- 
ments, as  distinguished  from  a  mere  qualifying  examination 
for  one  or  more  picked  candidates. 

Almas sy  v,  Los  Angeles  County  Civil  Service, 
13i^  Cal.  2d  3t37,  390. 

Section  1[|.^  of  our  Charter  contains  its  own  definition  of 
a  "competitive  examination",  which  reads  as  follows: 

"All  applicrnts  for  places  in  the  classified  service  shall 
submit  to  tests  which  shall  be  competitive,  provided,  how- 
ever, that  no  test  in  either  entrance  or  promotional  exam- 
inations shall  be  deemed  to  be  competitive  unless  two  or 
more  oersons  shall  participate,  except  that  any  such  exam- 
ination may  be  held  for  one  qualified  applicant  on  recom- 
mendation of  the  civil  service  commission  ?nd  aoproval  by 
resolution  of  the  board  of  supervisors,  after  a  finding  by 
the  board  that  reasonable  publicity  of  t  he  proposed  exam- 
ination has  been  given  by  the  civil  service  commission." 

In  determining  what  is  necessary  to  constitute  n  "competi- 
tive examination"  \inder  the  specific  provisions  of  our  Charter,  it  i! 
thus  evident  that  there  must  be  two  or  more  prrticipants  therein, 
provided  that  an  examination  can  be  held  for  one  qualified  applicant 
on  recommendation  of  the  Civil  Service  Commission  and  approval  by 
resolution  of  the  Board  of  Supervisors, 

Let  us  undertake  to  apply  this  definition  to  the  inquiries 
submitted  (which  inquiries  have  been  slightly  re-phrased  but  without 
attempting  to  change  the  substance  thereof). 
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1,  First,  you  ask  whether  an  examination  is  competitive 
if  two  or  mere  persons  submit  themselves  for  an  examination  by  fil- 
ing an  application  in  which  they  are  required  to  set  forth  their 
training,  experience,  and  educ':>.tion  or  other  qualifications  for 
appraisal,  corroboration,  evaluation  md  rating,  provided  that  only 
one  of  the  persons  passes  this  test? 

Under  the  provisions  of  Section  lij.^  of  the  Charter  herein 
involved,  such  data  as  is  subiTiitted  in  ejcx  application  form  cannot, 
in  Itself,  be  considered  as  the  "sole"  test  in  a  competitive  exam- 
ination* Under  the  circumstances  submitted,  the  examination  could 
only  proceed  if  the  Civil  Service  Commission  recommended  and  the 
Board  of  Supervisors  approved  by  resolution  of  such  examination  as 
provided  for  expressly  in  Section  II4.5  of  the  Charter, 

2,  The  next  question  asked  is  whether  the  examination 
is  "competitive"  if  at  least  two  persons  qualify  to  participate  in 
the  examination? 

The  mere  fact  that  two  or  more  persons  qualify  to  partici- 
pate in  an  examination  does  not  necessarily  make  the  examination 
"competitive".   The  Charter  requires  that  two  or  more  persons  shall 
participate  in  the  examination  to  make  it  competitive,   I  shall  dis- 
cuss the  meaning  of  the  term  "participate"  under  another  number. 

3,  You  next  ask  whether  an  examination  is  "competitive" 
where  an  exajnination  c.:ntains  several  tests  or  parts,  ajid  two  or 
more  qualified  applicants  p-^rticipate  in  the  first  part  and  all  but 
one  of  the  participants  fail  during  the  various  successive  tests, 
so  that  only  one  person  remains  for  the  last  or  final  test? 

A  test  or  examination  may  consist  of  one  or  more  parts, 
(See  Section  ll\.$   of  the  Charter  and  Rule  l^   of  the  Civil  Service 
Commission)    So  long  as  two  or  more  qualified  applicants  participat( 
in  the  first  part  or  test  it  is  a  "competitive"  examination,  and 
there  is  no  Charter  prohibition  against  continuing  with  the  examina- 
tion simply  because  some  or  all  but  one  failed  during  the  course  of 
the  examination.    The  only  prohibition  is  against  the  Civil  Service 
•Commission  holding  an  examination  when  at  the  very  outset  of  the 
examination  there  is  only  one  qualified  applicant  —  and  thenTE  is 
required  that  before  the  Civil  Service  Commission  proceeds  thereon 
it  shall  recommend  and  the  Board  of  Supervisors  by  resolution  shall 
approve  of  the  holding  of  the  examination. 
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It  should  be  pointed  cut  that  the  Chf'.rter  requires  two  or 
more  qualified  applicants  to  prrticiprte  in  the  examination  (at  the 
very  outset,  as  I  have  pointed  outf.   The  word  "participate"  means 
to  take  part  in  and  engage  in,   rather  than  merely  qualify  to  take, 
or  just  be  physically  present  at,  an  examination. 

See:  31  Words  and  Phrases  "participate",  page  132; 

Martin  v.  Mutual  Life  Insurance  Co.  (N.Y.)j 
71  S.W.  2d  E9B,   ^W] 

Special  Tax  School  District  v.  Str'te , 
lij.  So.  2d  1^05,  kOJ, 

l\.»        You  next  ask  if  two  or  more  applicants  participate  in 
the  first  part  or  test  and  are  sent  credentials  admitting  them  to  the 
next  succeeding  test  but  only  one  participant  appears  for  the  test, 
does  the  examination  cease  to  be  competitive  at  this  point? 

My  answer  to  this  inquiry  is  that  the  examination  does  not 
cease  to  be  competitive,  and  the  reason  therefor  is  the  same  as  that 
given  above  to  your  third  question. 


submitted, 


You  are   thus   advised  in  connection  with  your   inquiries   as 


Respectfully  submittedj 


NSW/WFB 


DION  R.  HOLM 
City  Attorney 


To  J  Civil  Service  Commission 
l5l  City  Hall 
San  Francisco  2. 


OPINION  NO.    320 
April  2,    195i+ 


SUBJECT:  MAY  SIGilS  BE  PLACED  TEMPORARILY  ON  SIDBIALK 
AREA  INPORHING  PUBLIC  OP  LOCATION  OF  NEARBY 
REGISTRATION   FACILITIES? 


Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion,  as  follows; 

REQUEST 

"Attached  is  a  copy  of  Ordinance  No.  603O  (Series  of 
1939)  (Sec.  6I4.  Police  Code)  setting  forth  exceptions 
to  the  prohibition  of  obstructing  the  passage  of  a 
street  or  sidewalk  for  more  than  one  hour. 

"In  an  effort  to  increase  the  number  of  registered 
voters  it  has  been  suggested  that  signs  be  placed  on 
the  sidewalk  area  so  as  to  inform  the  people  of  the 
whereabouts  of  a  deputy  registrar  of  voters,  Mr. 
Toomey  has  indicated  that  funds  are  available  for  the 
purpose  and  such  a  program  will  be  undertaken  if  you 
would  render  your  opinion  assuring  him  that  such  signs 
would  fall  within  the  purview  of  these  exceptions. 

"In  view  of  the  fact  that  the  registration  compaign 
will  commence  during  the  first  part  of  April,  it  will 
be  appreciated  if  you  will  advise  me   on  the  foregoing 
prior  to  the  first  day  of  April." 


OPINION 

Section  63  (chapter  VIII)  of  the  Police  Code  provides, 
inter  alia,  that  it  shall  be  unlawful  for  any  person,  firm  or  corpo- 
ration to  place  any  article  upon  the  sidewalk  vrhich  shall  obstruct 
the  passage  for  more  than  one  hour  at  a  time. 

Section  6I|  sets  out  specific  exceptions  thereto.   Each 
exception,  other  than  subsection  (a),  applies  to  permanent  and  not 
temporary  obstructions.  Subsection  (a)  contemplates  a  temporary 
obstruction  by  goods  or  merchandise  in  course  of  receipt,  delivery 
or  removal. 

It  is  my  opinion  that  the  contemplated  voter  registration 
signs  do  not  f^ll  within  any  of  these  exceptions.   But  it  is  further 
my  opinion  that  section  63  of  the  Police  Code  was  not  intended  to 
apply  to  the  City  and  County  in  its  use  of  such  signs,  and  that  the 
Registrar  of  Voters  would  not  be  in  violation  of  that  section  in 
placing  such  signs  on  the  sidewalk. 
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Fundamental  to  any  construction  of  the  basic  section  Is 
the  question  whether  the  City  and  County  Is  embraced  within  the 
words  "person,  firm  or  corporation,"   It  Is  true  that  the  City  and 
County  Is  a  juristic  person  In  the  sense  that  It  may  sue  and  be  sued. 
Again,  It  Is  a  municipal  corporation.  However,  It  Is  a  general  rule 
of  construction  that  neither  the  term  "person"  nor  "corporation"  in 
a  statute  or  ordinance  is  ordinarily  construed  to  mean  municipal 
corporation,  unless  the  Intent  and  purposes  of  the  regulation,  the 
context,  legislative  history  and  executive  administration  compel 
such  an  inclusion.   (See  Balthasar  v.  Pacific  Elec.  Ry.  Co.,  18? 
Cal,  302.)   Furthermore,  as  stated  by  the  United  States  Supreme 
Court  in  holding  that  the  federal  government  was  not  a  "person" 
vrithln  the  treble  damage  provisions  of  the  Sherman  Anti-trust  Act, 
it  would  seem  that  if  such  a  meaning  were  Intended  "the  ordinary 
dignities  of  speech  would  have  led  to  its  mention  by  name."   (U.  S. 
V.  Cooper  Corporation,  312  U.S.  600,  606) 

The  context  of  this  section  militates  against  an  implied 
inclusion.  Article  I  of  the  Police  Code,  which  contains  the  subject 
sections,  purports  to  define  and  regulate  certain  public  nuisances. 
Among  other  things,  it  prohibits  the  appearance  on  streets  of 
"unsightly  persons"  (section  23).   Obviously,  "person"  in  this  sense 
could  not  mean  "municipality,"  Again,  sections  8?  and  88  make  it  a 
misdemeanor  for  "any  person,  firm  or  corporation"  to  scatter  bill- 
posting  refuse  on  the  streets.   It  is  incredible  that  the  sovereign 
was  intended  to  be  lumped  with  potential  misdemeanants  in  such  penal 
provisions.  Where  the  terms  "person"  and  "corporation"  have  been 
used  in  several  senses  within  the  single  article,  the  Board  of  Super- 
visors has  expressly  differentiated  them  (viz.,  section  kk) »      It 
therefore  must  be  concluded  that  the  context  compels  the  language  to 
be  read  in  its  ordinary  and  natural  sense. 

Finally,  there  is  nothing  in  the  legislative  matrix,  nor 
in  its  executive  administration  which  would  compel  section  63  to  be 
construed  as  forbidding  the  City  and  County  to  place  on  sidewalks 
signs  designating  voter  registration  places.   Certainly  the  canons 
of  construction  should  not  be  strained  artificially  to  restrict  such 
salutary  governmental  activity. 

In  the  light  of  the  foregoing,  it  is  my  conclusion  that 
sections  63  and  6I4.  of  the  Police  Code  do  not  prohibit  the  City  and 
County  and  Its  Registrar  of  Voters  from  using  the  proposed  signs. 

This  opinion  does  not  discuss  any  question  of  liability 
which  might  arise  from  injury  or  damage  caused  by  the  placing  of 
such  signs  in  an  area  primarily  devoted  to  pedestrian  use. 

Respectfully  submitted, 

EPH/GEB  DIO^'  R-  HOLM 

City  Attorney 

TO:  Supervisor  John  J.  Perdon 

235  City  Hall,  San  Francisco 


Opinion  No.    821 
April  2,    19514- 

SU3JECT:      APPLICATION   OP   THE   PROVISIONS   OP   SECTION   7    OP  TtlE    CHAPTER, 
RELATING  TO    RESIDENCE,    TO  EMPLOYEE   ON  EDUCATIONAL  LEAVE. 

Dear   Sir: 

This   office    is   in  receipt   of   a  request  for   an  opinion   as  follows: 

REQUEST 

"An  employee  in  a  department  under  the  Chief  Administra- 
tive Officer  while  on  educational  leave  for  a  three-year 
period  under  the  GI  Bill  of  Rights  established  residence 
in  another  county  than  San  Prancisco  and  registered  as  a 
voter   there. 

"The   Civil  Service   Commission  has  raised  the   question  as 
to  whether  the   employe   by   changing   his  residence   while   on 
educational   leave   has  made    himself   subject   to   removal  under 
Section  7   of  the    Charter, 

"Will  you  please    advise   me    as    to  that   question?" 

OPINION 

The  Charter  of  the  City  and  County  of  San  Prancisco  defines  In  Sec- 
tion 7  what  constitutes  a  resident  thereof  in  the  following  language: 

"A  'resident'  within  the  intent  and  purpose  of  this  section, 
means  one  who  actually  lives  within  the  city  and  county  and 
maintains  an  abode  therein,  where  such  resident  with  his  fam- 
ily, if  any,  customarily  spends  the  night.  .  ," 

The  Charter  further  provides  in  Section  7  that  "...  every  .  .  . 
employee  ,  ,  ,  shall  continue  to  be  a  resident  of  t he  city  and  county 
during  incumbency  of  .  .  .  employment,  .  .  .". 

Consequently,  under  ordinary  circumstrnces,  every  person  employed  by 
the  City  and  County  must  meet  the  resident  requirements  as  set  forth 
in  Section  7  or  be  subject  to  the  penalty  provided  therein  which 
reads  as  follows: 

"...  upon  ceasing  to  bo  such  resident,  shall  be  removed 
from  ,  ,  .  employment,  .  ," 
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Section  7  further  provides  that  employees  shall  have  the  right  to 
establish  residence  outside  the  Oity  and  County  of  San  Francisco 
when  they  are  required  to  perform  duties  outside  of  the  City  and 
County,  in  any  county  convenient  to  such  place  of  duty  for  the  dur- 
ation of  their  employment, 

Thla   is  the  only  authority  in  the  Charter  that  permits  an  employee 
to  establish  a  residence  outside  the  limits  of  the  City  and  County  of 
San  Francisco, 

In  other  provisions  of  Section  ?»  employees  are  permitted  to  live 
outside  of  San  Francisco,  after  satisfactorily  obtaining  the  neces- 
sary permission  and  then  only  for  stated  intervals.   It  is  signifi- 
cant that  under  this  portion  of  Section  7»  the  employee  may  only  live 
outside  of  San  Francisco  and  unlike  the  earlier  provisions,  is  noi 
given  the  opportunity  or  right  to  establish  a  residence  in  another 
county. 

Therefore,  the  section  as  written  rjrovidcs  for  the  residence  of  all 
employees.   There  are  other  provisions  in  Section  7  dealing  with  the 
inability  to  secure  persons  for  particular  employments  and  the  right 
to  employ  non-residents  and  the  further  right  to  waive  the  provisions 
of  the  section  for  certain  positions  requiring  expert  or  technical 
training  but  none  of  these  are  pertinent  to  the  discussion  in  this 
opinion. 

With  this  background  of  Section  7>  I  ain  turning  to  the  problem  immedi- 
ately at  hand.   Here  the  question  covers  the  subject  of  the  necessity 
of  an  employee  on  educational  leave  to  maintain  his  residence  in  San 
Francisco.   The  particular  employee,  so  far  as  the  facts  in  your 
request  reveal,  does  not  come  within  any  of  the  exceptions  previously 
discussed. 

The  first  question  that  must  be  disposed  of  is: 

1,   Is  he  an  incumbent  of  t  tie  employment  while  on  leave 
from  the  position? 

The  answer  to  this  query  is  in  the  affirmative.   The  federal  courts 
have  had  this  question  before  them  on  several  occasions,  esiA   in  the 
case  of  Thompson  v.  Young,  63  Fed,  Supp,  890,  at  ppge  89I,  in  refer- 
ring to  a  police  officer  who  was  on  leave  without  pay,  stated: 

"Apart  from  any  extrinsic  consideration,  the  natural  meaning 
of  the  language  (leave  without  pay)  is  not  that  he  was  no 
longer  in  the  service  of  the  police  department,  but  that  he 
was  temporarily  excused  from  perfonning  his  active  duties  as 
a  policeman," 
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This  snme  principle  applies  here,  the  employee  secures  his  eligibil- 
ity for  the  leeve  by  virtue  of  his  employment,  likewise  he  is  leg- 
ally entitled  to  the  position  during  all  the  time  that  he  is  on  leave, 
and  any  person  appointed  to  fill  this  position,  does  so  subject  to 
being  removed  upon  the  employee's  return.   The  employee  is  only 
entitled  to  remain  on  leave  during  the  period  that  he  continues  to 
be  an  employee  of  the  City,  and  should  he  resign,  his  leave  would 
automatically  terminate  with  the  resignation.   Thus,  an  employee  on 
leave  is  merely  excused  from  performing  the  active  duties  of  the 
position  but  for  all  intents  and  purposes  remains  an  incumbent  of 
that  position  as  that  expression  is  used  in  Section  7, 

This  leads  us  to  the  second  query: 

2»   Is  the  employee  in  question  entitled  to  reside  out- 
side the  City  and  County  while  on  educational  leave? 

It  is  axiomatic  that  any  legislative  or  administrative  action  which 
is  authorized  by  statute  and  which  grants  to  a  person  a  privilege 
must  be  construed  so  as  to  carry  with  it  the  authority  to  grant  to 
that  person  all  the  necesseji'y  ancillary  rights  to  accomplish  this 
purpose.   The  Civil  Service  Commission  in  granting  the  leave  to  the 
employee  in  question  does  so  pursuant  to  the  provisions  of  the  Char- 
ter graxiting  to  it  this  power  (Sees,  ll\.l   S:  ll|.6).   The  Commission 
knows  that  it  will  be  necessary  for  the  employee  to  live  outside  of 
the  City  and  County  limits  axid  accordingly  under  its  rule -making 
power,  it  may  grant  to  the  employee  the  right  to  live  outside  the 
City  and  County  while  on  educational  leave.  Hovjever,  neither  the 
Commission  nor  any  other  department  of  the  City  could  give  permis- 
sion to  the  employee  to  establish  a  residence  outside  of  the  City 
and  County  of  San  Francisco,  Since  the  employee  has  the  right  to 
live  outside  of  San  Francisco  while  on  educational  leave,  did  his 
act  of  voting  in  Contra  Costa  County  destroy  his  residence  in  San 
Francisco  ?-nd  make  him  a  resident  of  this  latter  county? 

It  is  important  to  note  that  in  California  a  person  may  live  in  one 
part  of  the  State,  and  maintain  a  residence  elsewhere.   The  Legis- 
lature in  defining  residence  has,  among  other  things,  stated  that  it 
can  only  be  changed  by  the  union  of  act  and  intent,  (Section  2Uk> 
Government  Code) 

The  facts  presented  in  your  request  indicate  that  the  employee  in 
question  voted  in  Contra  Costa  County.   Since  no  one  under  Califor- 
nia law  may  vote  in  any  county  or  precinct  unless  he  is  registered 
in  that  county  or  precinct,  it  must  follow  that  he  was  a  registered 
voter  of  Contra  Costa  County  at  the  time  he  cast  his  vote.   The 
courts  have  held  in  California  that  registration  implies  an  inten- 
tion to  reside  permanently  where  the  person  registers.    See  Penn- 
sylvejiia  Mutual'  Insurance  Company  v.  Fields,  8l  Fed.  Supp.  ^,  and 
Houston  v.  Anderson,   llj^  Cal,  320, 
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The  election  laws  of  California  are  so  written  that  a  person  in  the 
category  of   the  employee  is  not  disenfranchised  when  he  lives  out  of 
the  county  of  his  residence.   He  may  continue  to  vote  in  the  pre- 
cinct of  his  residence  in  San  Francisco  County  though,  as  in  ttiis 
case,  he  may  be  living  in  C-.ntra  Costa  County  (Houston  v.  Anderson, 
supra;  Rhodes  v.  Rhu.de s.   80  Cal.  App.  2d  723).   The  test  as  to  what 
constitutes  residence  is  the  intent  upon  the  part  of  the  individual 
to  return  tu  that  placed  [aniraus  revertendi)    The  import  rut  thing 
to  be  determined  in  the  question  of  a  change  of  residence  is  whether 
there  was  a  union  of   intent  and  act,  and  such  determination  is  purely 
a  question  of  fact. 

When  the  employee  in  question  first  resided  in  Contra  Costa  County, 
fsctually  it  could  not  be  said  that  he  in  any  way  had  lost  his  resi- 
dence In  San  Francisco,   However,  when  with  that  act  of  living  in 
Crntra  Costa  Coxinty  he  registered  and  voted  there,  the  implication 
arose  that  he  had  abandoned  his  residence  in  San  Francisco  and  becajne 
a  resident  of  Contra  Costa  County,  (See  Pa.  Mutual  Ins.  Co.  v. 
Fields,  supra) 

Therefore,  since  the  employee  in  question  has  ostensibly  violated 
the  provisions  of  Section  7  ?s  to  residence  in  San  Francisco  while 
on  leave,  the  head  of  the  department  concerned  should  determine 
factually  whether  or  not  there  has  been  an  actual  loss  of  residence. 

Respectfully  submitted, 


DION  R.  HOLM 
BJW/lsM  City  Attorney 


To:   Thomas  A.  Brooks 

Chief  Administrative  Officer 
City  end   Coionty   of   San  Frpncisco 
289   City  Hall 
San   Francisco   2. 
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UNDER   SUBDIVISION  3   OF   SECTION   172.1  OF  THE  CHAPlTER, 
DOES  THE  HEALTH  SERVICE  BOARD  HAVE  THE  POVJER  TO 
ADOPT  A    PLAN   OR    PLANS    LIMITING   COVERAGE  FOR    PRO- 
FESSIONAL SERVICES  TO  DOCTORS   OP  MEDICINE? 


I  have  your  request  for  opinion,   as  follows: 

REQUEST 

"The  Health  Service  Board,  at  its  regular  meeting 
March  23d,  195^»  voted  to  request  an  opinion  from 
you  on  the  following  matter: 

"Mr.  Glen  C,  Sheldon,  an  Attorney  who  states  that 
he  represents  the  local  association  of  chiropractors, 
has  brought  to  the  attention  of  the  undersigned 
Section  172.1  of  the  Charter,  paragraph  (a) 2  of 
Subdivision  3>  upon  the  basis  of  which  he  claims 
the  Health  Service  System  should  honor,  at  scheduled 
fees,  bills  for  service  to  members  from 

'any  duly  licensed  physician,  surgeon,  person 
licensed  to  treat  human  diseases  without  the 
use  of  drugs,  dentist,  nurse,  pharmacist, 
hospTEal  or  other  agency.  .  .  .  .' 

"Plan  I  of  the  Health  Service  System,  which  outlines 
the  benefits  and  limitations  of  service  allowances, 
specifically  excludes  payment  for  medicines  and  drugs, 
nurses'  fees  and  professional  fees  except  for  Doctors 
of  Medicine. 

"Mr.  Sheldon  has  agreed  to  withhold  a  suit  for  Writ 
of  Mandamus  upon  the  Board's  willingness  to  request 
this  opinion. 

"The  question,  then,  is{   Under  subdivision  3  of 
Section  172,1,  does  the  Health  Service  Board  have 
the  power  to  adopt  a  plan  or  plans  limiting  coverage 
for  professional  services  to  doctors  of  medicine." 

OPINION 

It  is  my  opinion  that  the  Health  Service  Board  has  power  to 
adopt  a  plan  or  plans  of  medical  rare  covering  only  professional  ser- 
vices of  doctors  of  medicine.  Since  the  inception  of  the  System  in 
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the  late  1930' a  this  has  been  the  only  type  of  professional  services 
covered.   Services  of  chiropractors,  dentists,  optometrists,  opti- 
cians, chiropodists,  nurses  and  pharmacists  have  never  been  included. 

Subdivision  3(a)  of  Section  172.1  of  the  Charter  gives  the 
Board  power  to  adopt  a  plan  or  plans, 

(1)  for  rendering  medical  care  to  members 
of  the  System,  or 

(2)  for  the  indemnification  of  the  cost 
of  said  care,  or 

(3)  for  obtaining  and  carrying  insurance 
against  such  costs. 

Subdivision  5  oT   Section  172.1  defines  "medical  care"  as 
including  the  services  of  "physicians,  surgeons,  nurses,  persons 
licensed  to  treat  human  diseases  without  the  use  of  drugs,  hospital- 
ization, medicines  and  appliances,  and  dental,  optical,  and  other 
medical  treatments  and  services." 

Subdivision  3(a)  l\.  of  Section  172.1  provides  that  in 
January  of  each  year,  at  public  hearings,  the  Health  Service  Board 
shall  review  and  determine  "the  adequacy  of  medical  care"  provided 
for  members  of  the  System.  Upon  proper  petition  its  determination 
is  subject  to  review  by  the  Retirement  Board,  which  may  approve  or 
disapprove  such  determination. 

Charter  Sec.  172.1  does  not  place  on  the  Health  Service 
Board  any  duty  to  adopt  a  plan  or  plans  covering  every  possible  type 
of  medical  care.   Its  only  duty  is  to  adopt  a  plan  or  plans  providing 
adequate  medical  care.   The  adequacy  of  medical  care  provided  by  the 
System  is  an  administrative  question  to  be  determined  in  the  first 
Instance  by  the  Health  Service  Board  and  in  the  second  by  the  Retire- 
ment Board.  These  Boards  exercise  a  wide  discretion  in  the  matter, 
and,  assuming  reasonable  minds  could  differ  as  to  the  wisdom  of  the 
manner  of  its  exercise,  their  action  is  conclusive.   (Rlble  v.  Hughes, 
21^  Cal.  (2d)  k37,   hkS) 

The  members  of  the  System  have  to  finance  it  through  de- 
ductions from  their  compensation.  Vlhile  it  might  be  possible  to 
adopt  a  plan  which  would  cover  all  conceivable  types  of  medical 
care,  its  cost  to  the  members  would  probably  be  prohibitive. 
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Cormercial  medical   care  plans  generally  attempt  no   such  coverage. 
In  any  event   the   extent   of   the   coverage   is  an  administrative  matter 
for  the  Board' s  determination. 

You  are   advised   that  in  my  opinion   the  Health  Service 
Board,    in  adopting   the  medical  care   plan  referred   to,    acted  within 
its  powers   in  restricting   the   coverage  for  professional   services   to 
doctors   of  medicine. 

Respectfully   submitted. 


DION  R.    HOLM 
City  Attorney 


TO:      Mr,  Daniel  Mattrocce,    President 
Health  Service  Board 
61  Grove  Street 
San  Francisco   2,    California 

GEBA-'FB 


OPINION  NO.  323 
April  12,  195U 


SUBJECT:   FARMERS'  IIARXLT  ORDINANCE,  INTERPRETATION  OP 
TERM  "POSSESSED"'  AS  USED  THEREIN;  POWER  OF 
BOARD  OP  SUPERVISORS  TO  PROVIDE  APPEAL  TO 
BOARD  OF  PERMIT  APPEALS  PROM  SUSPENSION  OR 
REVOCATION  OP  PERMIT  ISSUED  THEREUNDER. 


Gentlemen: 

I  have   your  request   for   an  opinion  as   follows: 

REQUEST 

"Attached  hereto  please  find  copy  of  Pile  No.  III463 
proposing  amendments  to  Ordinance  No.  3758  (Series  of 
1939),  commonly  known  as  the  'Farmers'  Market'  ordinance. 

"VJith  the  recommendation  of  the  Public  Buildings, 
Lands  and  City  Planning  Committee,  this  measure  was 
before  the  Board  of  Supervisors  on  Monday,  April  i|,  195U 
on  question  of  final  passage  and  during  the  discussion 
had  by  the  members  of  the  Board  at  that  time  questions 
were  propounded  by  Supervisors  Arnold  and  Mancuso,  respec- 
tively, which  are  set  forth  below  and  in  connection  with 
which  the  City  Attorney  was  asked  to  provide  an  opinion 
in  time  for  the  Board's  consideration  when  the  matter 
will  again  be  before  them  at  the  regular  meeting  on 
Monday,  April  12th: 

"1.   Can  the  Board  of  Supervisors  confer  jurisdiction 
upon  the  Board  of  Permit  Appeals  to  entertain  and 
decide  appeals  resulting  from  suspension  or  revoca- 
tion of  the  permit  of  one  authorized  to  conduct 
business  at  the  Farmers'  Market  and  is  there  any 
provision  in  existing  lavj  providing  for  an  appeal, 
by  one  authorized  to  utilize  the  facilities  of  the 
Farmers'  Market,  in  case  his  permit  be  suspended  or 
revoked?   (Question  propounded  by  Supervisor  Arnold.) 

"2.  Subdivision  (b)  of  proposed  Section  12  in  the  attached 
measure  provides  as  follows:   'The  granting  of  a 
vn?itten  permission  by  the  permittee,  given  concur- 
rently with  the  application  for  a  permit  to  use  and 
enjoy  the  market  facilities,  for  the  duly  authorized 
representative  of  the  department  head  to  enter  on 
land  owned  or  possessed,  in  whole  or  in  part,  by  the 
permittee  at  ail  reasonable  times  for  the  purpose  of 
determining  what  farm  or  market  produce  or  edible 
merchandise  has  been  produced  on  such  land.   Such 
license  to  enter  on  the  land  of  the  permittee  shall 
be  given  expressly  in  consideration  of  the  granting 
of  the  permit  applied  for  and  shall  be  irrevocable 
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during  such  period  that  the  permit  is  In  full  force 
and  effect  and  for  an  additional  period  of  ten  days 
thereafter.'   In  this  connection  will  you  please 
furnish  an  Interpretation  of  the  word,  appearing  in 
that  section,  'possessed.'   Does  'possessed'  as  used 
herein,  include  a  tenant  holding  possession  under  a 
lease  agreement  or  other  agreements  applicable  to 
share  croppers  and  the  like?   (Propounded  by  Super- 
visor riancuso. ) 

"It  will  be  appreciated  if  we  may  have  your  opinion 
responsive  to  the  foregoing  questions  in  tim6  for  consid- 
eration by  the  members  of  the  Board  at  the  regular  meeting 
on  April  12th.** 

OPINION 

1.   On  June  13,  1932,  my  predecessor,  Mr.  John  J.  0' Toole, 
advised  the  Board  of  Supervisors  that  it  was  within  their  power  to 
enlarge  the  charter  powers  of  the  Board  of  Permit  Appeals  by  extend- 
ing their  appellate  jurisdiction  to  include  matters  not  already 
embraced  within  their  jurisdiction  under  the  provisions  of  Section 
39  of  the  Charter.  Wr,  0' Toole  premised  his  opinion  on  the  specific 
powers  granted  the  Board  under  the  following  provision  of  Section  9 
of  the  Charter: 

"The  Board  of  Supervisors  may  by  ordinance  confer  on 
any  officer,  board  or  commission  such  other  and  additional 
powers  as  the  Board  may  deem  advisable.'' 

I  concur  in  that  opinion  and  thus  advise  you  that  the 
Board  of  Supervisors  has  the  power  to  confer  jurisdiction  upon  the 
Board  of  Permit  Appeals  to  entertain  and  decide  appeals  resulting 
from  suspension  or  revocation  of  the  permit  of  one  authorized  to 
conduct  business  at  the  Farmers'  Market. 

In  answer  to  the  second  part  of  your  question  No.  1,  you 
are  advised  that  there  is  no  existing  law  providing  for  an  appeal 
by  one  authorized  to  utilize  the  facilities  of  the  Farmers'  Market 
in  case  his  permit  be  suspended  or  revoked. 

In  my  opinion,  the  provisions  of  Section  39  of  the  Charter 
and  Section  30  of  Article  1,  Part  III  of  the  Municipal  Code  relating 
to  appeals  to  the  Board  of  Permit  Appeals,  are  intended  to  provide  a 
quasi-judicial  review  of  decisions  of  boards,  officers  and  depart- 
ments with  respect  to  permits  and  licenses  for  the  operation  of 
businesses  by  persons  on  their  own  property  which  affect  the  health, 
fire-prevention,  fire-fighting,  crime,  policing,  welfare  or  zoning 
conditions  of  or  in  the  city  and  county,  such  as  delineated  in  Sec- 
tion 1  of  Article  1  of  Part  III  of  the  Municipal  Code.   These  laws 
have  never  been  construed  to  my  knowledge,  and  I  do  not  construe 
them,  as  applying  to  licenses  or  permits  for  certain  uses  of  property 
owned,  controlled  and  operated  by  the  City. 
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2.   The  term  "possessed''  is,  of  course,  a  term  having  a 
variable  meaning.  As  used  in  this  ordinance  it  is  designed  to 
embrace  any  possessory  right  that  the  grower  or  producer  has  in  land 
less  than  full  ovmership.   It  extends  to  all  forms  of  tenancy  v;here- 
by  the  producer  or  grower  has  a  right  to  legally  enjoy  and  use  the 
property  to  the  exclusion  of  all  others  having  no  superior  right  to 
himself.   It  would  not  include  ''share  croppers''  as  that  term  is 
popularly  understood  and  has  been  defined  by  the  courts.   It  would, 
however,  extend  to  tenants  possessin:^  land  under  a  share  crop  rental 
arrangement.   The  distinction  is  pointed  out  in  the  case  of  Halsell 
vs.  First  National  Bank,  235  Pac,  532,  as  follows: 

"If  the  contractual  relation  between  the  parties  is 
to  the  effect  that  the  landowner  is  to  have  supervising 
possession  of  the  land  to  be  cultivated,  and  the  party 
working  the  land  is  to  be  a  wage-earner,  whether  in  terms 
of  money  or  part  of  the  crop,  the  relation  is  that  of 
landov7ner  and  'share  cropper';  but  if  the  landowner  or 
the  person  who  has  the  right  to  possession  of  the  land 
contract  vrith  the  party  who  is  to  cultivate  the  land,  by 
which  such  party  is  to  have  exclusive  possession  of  the 
land  to  be  cultivated  for  a  definite  term  and  the  consid- 
eration to  the  landowner  is  in  money  or  a  part  of  the 
produce  raised  on  the  farm,  then  the  relation  is  that  of 
landlord  and  tenant.'' 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLK 
City  Attorney 


tb/geb 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco 


Opinion  No.  82I4. 
April  11;,  1951]- 

SUBJECT:   CAN  REDEVELOPMENT  AGENCY  PAY  CERTAIN  FORMER  EMPLOYEES 
FOR  "VACATION  TIME?" 

Gentlemen; 

We  are  in  receipt  of  your  request  under  date  of  March  23> ,    1954 
for  an  opinion  as  follows: 

REQUEST 

"I  am  enclosing  herewith  letters  received  from  Mr.  M. 
H.  L.  Sanders,  Jr. ,  former  Agency  Chief  Planner;   Mr, 
Roy  S.  Cameron,  former  Agency  Associate  Planner;  and 
Mr,  Jack  E.  Davis,  former  Agency  Associate  Planner, 
subject  matter  of  which  is  self-explanatory, 

"It  is  requested  that  you  render  an  opinion  as  to 
whether  or  not  the  Agency  can  legally  pay  to  these 
former  employees  their  vacation  time  as  requested,  in 
view  of  the  fact  that  they  resigned  their  positions  as 
of  March  8,  195i|  and  left  their  desks  even  prior  to 
the  time  the  Agency  had  the  opportunity  to  consider 
their  resignations," 

In  addition  to  the  data  submitted  with  your  request  for  an  opin- 
ion, I  have  carefully  considered  other  information  which  I  re- 
quested from  you, 

A  careful  review  of  all  the  material  submitted  reveals  that  on 
March  8,  195i|-  Mr.  Sanders,  Mr.  Cameron  and  Mr,  Davis  submitted 
resignations  which  were  dated  March  8,  l^Sk't      that  after  submit- 
ting the  resignations  these  employees  turned  over  to  other  Agency 
staff  certain  files  in  their  possession,  packed  up  their  personal 
belongings,  left  the  office  in  the  latter  part  of  the  afternoon 
of  that  day  and  never  returned  to  work. 

The  Redevelopment  Agency  at  its  meeting  on  March  9,  195^4-  unani- 
mously accepted  such  resignations  effective  os  of  the  date  sub- 
mitted.  There  is  nothing  in  the  record  which  would  indicate 
that  these  employees  were  requested  to  resign  or  that  they  had 
requested  any  veoatioasand  were  denied  such  vacations,  n'^r  is 
there  anything  in  the  record  which  would  indicate  that  such 
former  employees  were  prevented  in  any  way  from  taking  any  vaca- 
tions prior  to  the  date  of  their  resignations. 
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OPINION 


The    Coinmunity  Redevelopment    Law  grants   to    Redevelopment    Agencies 
tiie   power   to    select,    appoint    and  employ   such,  permanent   and   tempor- 
ary officers,   agents,    counsel  and  employees  as    it   requires,    and  to 
determine   their   qualifications,    duties,    benefits   and   compensation, 
subject   only  to    the    conditions   and   restrictions   Imposed  by   the    leg- 
islative  body  on   the    expenditure    or    incumbrance    of   the   budgetary 
funds  appropriated  to   the   community  redevelopment   agency  adminis- 
trative  fund,        (Section  33265,    Health  and  Safety   Code) 

Pursuant   to    such  authority  granted   the   Agency  to  fix  the    compensa- 
tion  of    its   employees,    and  in   order   to    regulate   the   relations   of 
its   employees   with  the   Agency  in  respect   to   holidays,    vacation   and 
sick  leave,    it   duly  adopted  Resolution  No,    3,   \inder   which  regulation 
a   fair   and  uniform    system  was   established  for  the   benefit    of  the 
Agency's  employees.      This  resolution  read   in  port   as   follows: 

"Now,   Therefore,    Be    It   Resolved,    By   the   Redevelopment 
Agency  of  the   City  and  County   of  San  Francisco   that   the 
regulations   of  the   City   and   Coimty   nf  San  Francisco   govern- 
ing  vacations,    holidays   and   sick  leave   shall  also   apply  to 
the    affairs   of   this  Agency," 

Subsequent   resolutions   adopted  by  the   Agency,    establishing  regula- 
tions  governing  vacations,    holidays   and    sick  leave   for  Agency   staff, 
contained   the    same    language. 

Resolution  No,  137,  adopted  by  the  Redevelopment  Agency  on  March  10, 
1953,  which  resolution  is  in  full  force  and  effect,  provides  in  part 
as  follows: 

"Be    It   Further  Resolved,   That    the   regulations   of   the 
City    and    County   of   San  Francisco   governing   vacation,    holi- 
days  and   sick   leave    shall   also   apply   to    the    Staff  of  the 
Agency," 

Section  l^l.i].  of  the  Charter  contains  the  provisions  applicable  to 
your  question  dealing  with  vacations  for  City  employees.  The  per- 
tinent part   of    this    section   is   quoted   as    follows: 

"Every  person   employed  in   the    city   and  county    serv- 
ice   shall  after   one   year's    service   be    allowed   a   vacation 
with  pay   of  two  calendar  weeks,    annually,    as   long   as^he 
continues    in  his   employment,      provided  that,    after   five 
years'    service   every  person   so   employed   shall   be    allowed, 
as   long  as    he   continues    in   his   employment,    a   vacation  with 
pay  of   fifteen  days.    .    ,"  (Emphasis    added 
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It  will  be  noted  that  one  of  the  limitations  therein  contained  is 
th?t  a  vacation  is  only  allowed  to  a  person  in  the  city  and  county 
service  as  long  as  he  continues  in  his  employment. 

Admittedly  Mr.  Sanders,  Mr,  Cameron  ejid  Mr.  Davis  voluntarily  resigned 
their  positions  and  are  no  longer  employed  by  the  Redevelopment 
Agency, 

In  my  Opinion  No.  321,  dated  February  1,  195l>  it  was  stated: 

"In  the  ordinary  course  of  events,  a  person  who  severs 
his  connection  with  the  city  service  through  his  own 
voluntary  act  and  does  not  take  his  vacation  prior  to 
his  resignation  would  not  be  entitled  to  any  cash  payment 
In  lieu  of  that  vacation." 

In  a  later  opinion  (No,  680) ,  dated  March  I8,  1953,  I  advised  you 
that  the  Redevelopment  Agency  could  not  legally  pay  for  vacations 
subsequent  to  April  1,  19^3 »  of  two  parties  whose  jobs  were  abolished 
effective  April  1,  1953. 

It  is  therefore  my  opinion  that  the  Redevelopment  Agency  cannot  leg- 
ally pay  Mr,  Sanders,  nor  Mr,  Cameron,  nor  Mr,  Davis   for  vacations 
under  the  circumstances  as  related  in  your  Inquiry. 

Respectfully  submitted, 


DION  R.  HOLM 
MG/nSW  City  Attorney 


To:   Redevelopment  Agency 

512  Golden  Gate  Avenue 

San  Prajncisco  2,  California 

Attn,:   Dr.  J.  Joseph  Hayes 
Chairman. 


OPINION  NO.    825 
April   16,   195if 


SUBJECT:        SAN  FRANCISCO   HOSPITAL,    CURRENT   PAINTING  PROJECT, 
LEGALITY  OF    CONDUCT   OP  I'ORK  EY  CITY  EiiPLOYEES 
AND   NOT  EY   CONTRACT    PROCEDURE, 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

RE-.UEST 

"It  has  been  represented  to   me    that   a  practice   exists 
in  certain  City  Departments,    violative  of  Section  95 
of  the   Charter,   pursuant   to   which  the   spirit   and  the 
letter   of  the   lav  are   avoided  by  the   conduct  of  work 
with  City  employees   and  under    departmental   direction 
which  properly  should  be   accomplished   under  private 
contract.      Notably  among  such   incidents,   it    is   repre- 
sented  that  the   extensive  painting  project   commenced 
several  weeks  ago   at  the  San  Francisco  Hospital   falls 
\rithin   the   category  complained  of. 

"I   shall   appreciate   it   very  much   if   you  will   investigate 
the  facts   surrounding  the   painting  project  at  San  Fran- 
cisco Hospital   coiiimenced  several   weeks   ago,    and  which 
is  I   understand   still   in  progress,    and  predicated  upon 
the  facts   found  to  exist,  render   your  opinion  as   to 
vrhether  or  not   the  manner   in  which  such  project  is 
being   accomplished  is   violative   of  the  provisions   of 
Section  95   of    the   Charter." 

OPINION 

The  immediate  question  presented  by  your  inquiry  is 
vrhether  the  City  may  itself  do  certain  painting  vjithout  letting  any 
contract  therefor  at  the  Fan  Francisco  Hospital  where  appropriations 
allow  for  a  total  expenditure  admittedly  in  excess  of  :j2000.00. 

Factually  it  must  be  stated  that  the  Department  of  Public 
V/orks  in  October,  1953  requested  supplemental  funds  for  adc'itional 
permanent  positions,  wages,  materials,  supplies  and  equipment  to  be 
assigned  to  the  San  Francisco  Hospital.   This  was^for  the  purpose 
of  improved  maintenance  and  repair  work.  At  the  time  only  one 


OPINION  NO.  825 
April  16,  19SU. 
Page  two 

painter  was  regularly  assigned  to  the  San  Francisco  Hospital  by  the 
Department  of  Public  Works,   Acting  upon  this  request,  the  Eoard  of 
Supervisors  passed  ordinances  8230  and  61^0$   whereby  lunds  were  appro- 
priated to  allow  the  hiring  by  the  Department  of  Public  V/orks  of  one 
foreman  painter  and  five  additional  painters  for  regular  employment 
at  the  hospital.   In  addition,  a  further  sura  was  appropriated  by  said 
ordinances  for  the  purpose  of  paying  Department  of  Public  V'orks' 
painters  regularly  employed  in  the  painting  of  traffic  strips,   who 
would,  during  inclement  weather,  be  assigned  to  painting  at  the  hos- 
pital, vfhile  engaged  in  traffic  strip  painting,  these  painters  were 
compensated  from  gas  tax  funds. 

Section  106  of  the  Charter  provides: 

"The  diractor  of  public  works  shall  have  and  succeed 
to  the  powers  and  duties  of  the  board  of  public  works 
from  and  after  twelve  o'clock  noon  on  the  8th  day  of 
January,  1932  •  ,  ," 

Prior  to  the  adoption  of  the  present  Charter,  Article  VI, 
Chapter  I,  Section  9  of  the  older  Charter  provided: 

"The  Board  of  Public  V/orks  shall  have  charge,  super- 
intendence and  control,  under  such  ordinances  as  may 
from  time  to  time  be  adopted  by  the  Supervisors: 
•  •  • 

"6,   Of  the  construction  of  any  and  all  public  build- 
ings and  structures  under  plans  duly  approved  by  the 
various  departments,  including  all  schools  houses 
and  fire-department  buildings,  and  the  repair  and 
maintenance  of  any  and  all  buildings  and  structures 
owned  by  the  City  and  County,'  ..." 

Prom  this  it  can  be  seen  that  the  Director  of  Public  Vforks  is 
responsible  under  the  Charter  for  the  public  buildings  of  the  City 
and  County.   Since  the  San  Francisco  Hospital  is  a  public  building 
the  Director  of  Public  Vorks  is  responsible  for  its  repair  and 
maintenance. 

Section  95  of  the  current  Charter  provides: 

"The  construction,  reconstruction  or  repair  of  public 
buildings,  streets,  utilities  or  other  public  works  or 
improvements,  and  the  purchasing  of  supplies,  materials 
and  equipment,  when  the  expenditure  involved  in  each 
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case  shall  exceed  the  sum  of  tvTO  thousand  dollars 
(^2000)  shall  be  done  by  contract,  except  as  other- 
wise provided  by  this  chai'ter." 

It  is  quite  clear  from  a  reading  of  Section  95  that  the  in- 
tent of  the  framers  of  the  Charter  was  that  construction,  reconstruc- 
tion or  repair  of  public  buildings,  ecc,  vjhere  the  same  in  each  case 
wuld  involve  a  sum  in  excess  of  ^2000  should  be  done  by  contract. 
Kennedy  v.  Ross,  28  Gal.  (2d)  569,  5Sl . 

i^ebster's  New  International  Dictionary  defines  construction 
as  the  "process  or  art  of  constructing^  act  of  building,"  erection; 
fabrication;  act  of  devising  and  forming.^''   Certainly  painting  by 
itself  is  not  such  an  act  which  would  fit  into  this  definition. 
Reconstruction  is  defined  as  the  "act  of  reconstructing."  And 
reconstruct  being  defined  as  "to  construct  again;  to  rebuild;  to 
form  again  or  anev;;  to  remodel."   Painting  again  would  appear  to 
fall  without  this  definition. 

Webster's  new  International  Dictionary  defines  repair  as 
"the  act  of  repairing;  restoration,  or  state  of  being  restored,  to 
a  sound  or  good  state  after  decay,  waste,  injury.^'-    To  repair 
is  "to  restore  to:  .a  sound  or  good  state  after  decay,  injury,  dilap- 
idation, or  partial  destruction." 

\fords  and  Phrases,  volume  36,  states  that  repair  contem- 
plates an  existing  structure  or  thing  which  has  become  imperfect, 
and  means  to  supply  in  the  original  existing  structure  that  which 
is  lost  or  destroyed,  and  thereby  restore  it  to  the  condition  in 
which  it  originally  existed,  as  near  as  may  be. 

Webster's  Nev;  International  Dictionary  defines  raalnte nance 
as  "the  act  of  maintaining,  or  state  of  being  maintained'T"  Main- 
tained being  defined  as  "to  hold  or  keep  in  any  particular  state  or 
condition;  to  keep  up;  not  to  suffer  to  fail  or  decline." 

Is  there  a  valid  distinction  between  repairs  and  mainte- 
nance? As  is  seen  from  the  above,  to  maintain  is  to  keep  up;  to 
keep  a  thing  from  decay  or  dilapidation.  To  maintain  is  to  hold  a 
thing  in  a  state  as  was  originally  made.  Repair,  on  the  other  hand, 
contemplates  something  that  has  not  been  maintained  and  results  in 
decay,  injury,  dilapidation,  requiring  the  use  of  materials  and 
labor  to  restore.   It  is  my  opinion,  therefore,  that  a  distinction 
does  oxist  between  repairs  and  maintenance. 

My  predecessor,  in  an  opinion  dated  July  6,  1933,  and  having 
to  do  with  "repairs"  as  used  in  Section  95  of  the  Charter  also  recog- 
nized the  existence  of  this  distinction  and  held  that  the  prohibitions 
of  this  charter  section  did  not  apply  as  to  maintenance  work* 
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Section  95  of  the  Charter  requires  the  letting  of  v;ork  by 
contract  for  repairs  to  public  buildings  vjhere  the  cost  for  the  same 
in  each  case  vjould  exceed  the  sum  of  vp2000.  The  same  section  is 
silent  as  to  requiring  mai.  ntenance  of  public  buildings  to  be  done  by 
contract.   Section  106  of  the  Charter  makes  the  Director  of  Public 
I'orks  responsible  for  both  the  repairing  and  maintenance  of  public 
buildings.   Since  there  is  no  requii'ement  under  Section  95  oi"  the 
Charter  that  maintenance  over  a  fixed  sum  be  done  by  letting  of 
contract,  the  Director  of  Public  V'orks  is  then  free  to  do  such 
maintenance  work  with  available  city  labor  as  he  so  desires. 

Is  painting  to  be  classified  as  maintenance  or  as  repairs 
to  a  public  building?  As  a  general  rule  painting  can  be  said  to 
mean  an  act  of  upkeep,  of  preserving,  of  keeping  in  condition.  V'hen 
this  is  the  purpose  it  may  be  regarded  as  maintenance.   However,  if 
the  condition  of  a  building  is  such  that  it  can  be  said  to  be  in 
disrepair  and  run  down,  painting  of  the  same  night  ^^Jell  be  consid- 
ered as  a  repair,  as  an  act  of  restoring,  ox'  correcting  a  decaying 
and  failing  condition.   Depending  then  on  the  purpose  for  v;hich  the 
act  is  done,  painting  may  be  regarded  as  maintenance  or  repair.   In 
ascertaining  vrhat  this  purpose  is  it  is  necessary  to  consider  the 
circumstances  under  viiich  the  act  is  done. 

It  should  be  noted  that  the  use  at  the  San  Francisco  Hos- 
pital of  painters  generally  employed  by  the  Department  of  Public 
V/orks  in  painting  of  traffic  strips  in  no  way  bears  upon  the  issue 
as  to  whether  certain  work  might  be  regarded  as  repairs  or  mainte- 
nance. 

To  summarize,  then,  if  the  painting  at  the  hospital  is  for 
the  purposes  of  upkeep  and  prevention  of  disrepair,  then  it  may  well 
be  considered  as  maintenance  work.   In  such  a  case  the  prohibition 
of  Section  95  would  be  inapplicable.   If  the  painting  at  the  hospital 
is  in  connection  with  the  restoring  or  correcting  of  a  decayed, 
damaged,  dilapidated  condition,  then  in  that  case  it  might  be  deemed 
repair  work,  and  as  such,  subject  to  the  limitations  of  Section  95* 
Likewise  if  the  painting  is  part  of  extensive  work  and  renovation, 
which  work  would  include  tearing  out,  rebuilding,  replacement,  and 
to  which  the  painting  is  a  part,  then  the  painting  phase  may  well 
lose  its  separate  identity  and  v/ould  have  to  be  considered  in  the 
light  of  the  overall  work  being  performed.  On  the  determination  of 
the  question  whether  painting  would  or  vrauld  not  be  considered 
maintenance  would  depend  the  applicability  of  the  requirement  of 
letting  the  work  out  on  contract. 

In  the  particular  case  involved  at  the  San  Francisco  Hos- 
pital, it  must  be  noted  that  the  same  is  pursued  under  the  authoriza- 
tion and  appropriations  of  emergency  ordinances.   These  ordinances 


OPINION  NO.  825 
April  16,  19Sl\. 
Page  five 

(8250  and  8I4.05)  authorize  the  work  in  question  as  being  imnediately 
necessary  for  the  public  health  and  safety  and  to  provide  for  uninter- 
rupted operation  of  the  San  Francisco  Hospital  of  the  Department   of 
Public  Health,   Certainly  the  health  and  safety  purpose  of  the  work 
In  being  declared  an  emergency  is  within  the  pov/er  of  the  Board  of 
"upervisors. 

Section  16  of  the  Charter  provides: 

",  .  .No  ordinance  affecting  franchises,  grants, 
bond  issues  or  the  sale,  lease  or  purchase  of  land 
shall  ever  be  passed  as  an  emergency  measure,  and 
the  people  by  initiative  or  referendum  ordinance 
may  further  restrict  the  matters  that  may  be  passed 
as  emergency  measures.   Immediate  necessary  preserva- 
tion of  public  peace,  property,  health  or  safety, 
provision  fpr  the  uninterrupted  operation  of  any  city 
and  county  department  or  office,  or  action  required  to 
comply  vrith  time  limitations  as  established  by  lavr, 
shall  be  emergencies  within  the  meaning  herecf;  pro- 
vided, however,  that  such  emergency  shall  actually 
e:rist  and  shall  be  specifically  stated  and  defined 
in  such  ordinance,  and  shall  be  specifically  voted 
on  as  provided  in  Section  13  of  this  Charter," 

It  is  my  opinion  therefore  that  the  painting  work  being 
performed  at  the  Fan  Francisco  Hospital  is  authorized  by  emergency 
ordinances  8250  and  8I4.05.   This  being  true,  the  fact  that  it  may  be 
considered  as  maintenance  or  repairs  is  immaterial,  for  being  work 
authorized  by  emergency  ordinances  it  does  not  carry  the  requirement 
that  it  be  let  out  on  contract  as  set  out  in  Section  95»   For  as  to 
emergency  work,  Section  95  provides: 

"  ,  ,  .  In  an  'i;mergency,  provided  an  actual  emergency 
be  declared  by  the  board  of  supervisors  to  exist,  and 
vihen  authorized  by  resolution  of  said  board,  any  public 
work  or  improvement  may  be  executed  in  the  most  expe- 
ditious manner," 

Public  work  as  used  above  must  be  understood  in  its  plain, 
obvious,  and  rational  sense,  and  includes  any  work  in  v;hich  the  City 
and  County  is  interested  and  vrhich  is  done  for  the  public  and  for 
vhich  the  City  and  County  is  authorized  to  expend  funds.   "Lee 
language  of  Peterson  v.  U.r,,,  119  F  (2d)  11+5,  Ikl '      Public  vork  must 
be  given  a  broad  meaning  so" as  to  give  effect  to  the  purpose  intended 
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by  emergency  action.   As  such  it  means  any  and  all  vjork  vrhich  is 
public  rather  than  private  regardless  of  it  being  of  a  construction, 
reconstruction,  repair  or  maintenance  nature. 

You  are  therefore  advised  that,  in  my  opinion,  the  manner 
in  which  the  painting  project  is  being  carried  out  at  San  Francisco 
Hospital  does  not  violate  Section  95  of  the  Charter. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


wem/geb 


1.0 :   Ml".  Dewey  Mead 

Chairman,  Police  Committee 
Eoard  of  Supervisors 
235  City  Hall 
San  Francisco  2 
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SUBJECT:         LEGALITY  OF   PROPOSED  5-YEAR  AGREEMENT   BY   THE   PACIFIC 
TELEPHONE  AND   TELEGRAPH    COMPANY  TO  FURNISH   PRIVATE 
RADIO- TELEPHONE  MOBILE   SERVICE  TO   SAN  FRANCISCO   POLICE 
DEPARTMENT. 

Dear   Sir: 

This  will  acknowledge  receipt  of  your  request  for  opinion  aa   follows: 

REQUEST 

"It   has   come   to   our   attention  that   the   Pacific   Telephone 
&  Telegraph   Company   has  made   a  proposal   offering  to    furn- 
ish private   radio-telephone  mobile    service   to   the    San 
Franciscc   Police   Department    as   a   regular   telephone    com- 
pany  service   for   a  period   of   at    least    five   years. 

"As  part   of  their   plan   they  offer  to    purchase   existing 
equipment   and    in  return   for  a    consideration  render    serv- 
ice with  their   own  equipment    in  the   nature   of  a   lease    to 
the    City  and  County   of   San  Francisco. 

"In  view   of   existing   Charter   provisions   limiting   certain 
contractual    services   and   purchases   to   a   period  of   one 
year,    I  would   very  much  aporeciate   learning   if   this   con- 
templated proposed   service   by  the   telephone  company  would 
be    legal." 

OPINION 

Your  request  for  opinion  encompasses  several  legal  propositions  that 
must  be  dealt  with  separately, 

1.   The  Sale  of  Existing  Equipment. 

The  sale  of  personal  property,  no  longer  needed,  by  any  department 
of  the  City  is  provided  for  in  Section  88  of  the  Charter,  as  follows; 

"The  piirchaser  of  supplies  shall  have  authority  to 
exchange  used  materials,  supplies,  and  equipment  to  the 
advantage  of  the  City  and  County,  advertise  for  bids,  and 
to  sell  personal  property  belonging  to  the  City  and  Co\inty 
on  the  recommendation  of  a  department  head  that  such  art- 
icles are  unfit  for  use." 
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2.        The   legse    of   new  radio-tele'ohone   mobile    service,    being  personal 
property,    it  must    be    obtained  in   accordance'  with  the    requirement; a    of 
Sections  t3»,    09   and  »6  "of    the    Charter.        The   pertinent  parts  of   the 
sections  read  as~follows: 

"Section  88.      The   purchaser  of   supplies   shall  purchase 
all  materials,    supplies   end  equipment   of  every  kind  and 
nature,    and  enter   into   agreements   for   all  contractual   serv- 
ices required  by  the    several  departments   end   offices   of  the 
city  and  county,    except   as    in   this    section  otherwise   pro- 
vide do 

"...   At   least    tbiree   bids   or   quotations   shall  be    se- 
cured on  open  market  purchases  and   a   permanent  record  of   all 
such  quotations    shall   be   kept.      All   contracts   and  purchase 
orders   in  excess   of  two    thousand  dollars    (^2,000)    for  mater- 
ial,   supplies   or   equipment   shall   require   the    signature   of 
the   chief  administrative    officer   in  addition  to   the    signa- 
ture  of   the   purchaser   of   supplies.      The   purchaser  of   sup- 
plies   shall   not    enter   intc   any  contract   or    issue    any  purchase 
order   unless  the   controller   shall  certify   thereon   that    suffi- 
cient  unencumbered  balances  are    available    in   the   proper   fund 
to  meet  the  payments  under    such  purchase   order   or   contract 
as   these  become    due, 

"Section  89.    .    .    .    All   contracts   for  the   purchase   of 
materials,    supplies  and  equipment   shall  be  made   after   invit- 
ing  sealed  bids  by  publication.      All   sealed  bids   received 
shall   be   kept   on  file.      When   an  award  of   contract   is  made, 
notice   that   the    same    has   been  made    shell  be   given  by  one 
publication,    and  any   interested  person  Jiay  examine   the   bids 
and  records   at    the   purchaser's   office.- 

"Section  86,        No   ordinance   or   resolution  for   the   expend- 
iture   of   money,    except   the    annual   appropriation  ordinance, 
shall  be   passed   by   the   board  of   supervisors   unless   the   con- 
troller  first   certify  to    such  board  that   there    is  a    suffi- 
cient  unencumbered  balance    In  a   fund    that  may  legally  be 
used  for    such  proposed  expenditure,    and  that,    in  the    judgment 
of   the   controller,    revenues   as   anticipated   in  the    appropria- 
tion ordinance    for  such  fiscal  year    and  properly  applicable 
to  meet   such  proposed  expenditure  will  be    available    in  the 
treasury   in   sufficient   araount   to  meet   the    same    as   it  becomes 
due. 
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"...  No  obligation  involving  the  expenditure  of 
money  shall  be  incurred  or  authorized  by  any  officer, 
employee,  board  or  commission  of  the  city  and  county 
unless  the  controller  first  certify  that  there  is  a  valid 
appropriation  from  which  the  expenditure  may  be  made,  and 
that  sufficient  unencumbered  funds  are  available  in  the 
treasury  to  the  credit  of  such  appropriation  to  pay  the 
amount  of  such  expenditure  when  it  becomes  due  and  payable, 

"Each  such  certification  shall  be  immediately  recorded 
by  the  controller.   Each  sum  so  recorded  shall  be  an  encum- 
brance for  the  purpose  certified  until  such  obligation  is 
fulfilled,  cancelled  or  discharged,  or  until  the  ordinance 
or  resolution  is  repealed  by  the  board  of  supervisors." 

3 .    Is  it  legally  permissible  for  the  City  and  County  to  enter  into 
a  five-year  lease  or  agreement  for  private  radio- telephone  mobile 
service  for  the  San  Francisco  Police  Department? 

The  power  to  organize  a  municipal  police  department  is  derived  from 
Article  XI,  Section  11  of  the  Constitution,  which  provides: 

"i^ny  county,  city,  town  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary  and  other 
regulations  as  are  not  in  conflict  with  general  laws," 

In  Re  Newell  (1906) 

2"C.  A.  767,  Qk   Pac.  226 

That  the  organization,  maintenance  and  operation  of  a  police  and 
fire  department  by  a  chartered  city  is  a  municipal  affair,  is  stated 
in: 

Armas  v.  City  of  Oakland  (1933) 

r35  c.A.  I1.11,  i|2i — 

"The  organization,  operat-on  and  control  of  municipal 
fire  and  police  departments  being  a  matter  of  local  con- 
cern, any  move  on  the  part  of  the  legislature  tending  to 
interfere  with  or  destroy  the  effective  performance  of 
those  governmental  functions  would  be  contrary  to  the 
express  limitations  of  Section  6  of  Article  XI  of  the  Con- 
stitution, except  where  such  matters  are  of  general  public 
or  state  concern." 
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To   the    same  effect,    see: 


Dinan  v.    Superior    Cuixrt    (1907) 
"~^  C./,.    217,    91  Pec.    806 

Lossman  v.    City   of  Stockton   (1935) 
&-Cr.A.    {2d)    3^k,   kk  Pac.    (2d)    397 

Since    the    police   department    is  a  municipal  affair,    it    is   limited  in 
the   incTorring  of   liabilities   under  Article  XI,    Section  18   of  the 
Constitution, 

"No   county,    city,    town,    township,   board  of  education 
or    school   district   shall   incur  any  indebtedness   or   lia- 
bility ill  any  manner   or  for  any  purpose  exceeding  in  any 
year   the    jncoiae    and  revenue   provided  for    such  year,    with- 
out  the    assent   of  two-thirds   of   the   qualified  electors 
thereof,    voting  at   an   election  to  be    held  for  that  piirpose, 


etc, 


In 


San   Christina,    ..tc.    Co.    v.    San  Francisco    (191ij.) 
167   Cain^2 
it  was   sought   to    suspend   the   "dollar   limit"    of   taxation  under  the 
Charter   of    the   City  for  police   equipment    and  buildings,    destroyed 
by  the   fire   of   1906    (among  other   purported  necessities).        The    sus- 
pension  could  only  be    done   in  the    case   of  a  great  necessity  or   emer- 
gency,   and   then  only  by   the   unanimous  vote   or    the    supervisorSo 

The  particular   feature   of  the    case,    that   concerns  'the   instant  prob- 
lem is   the    fact,   that    the   "providing  for  police   equipment"   was   e 
matter  for  the    local  government,    "a  municipal  affair," 

The   Supreme   Court   in  interpreting  Section  I8 ,    Article  XI,    of  the    Con- 
stitution  states   in: 

Lewis  Widber   (I893) 
99    Cal.   1|12 

"It   is  quiue    apparent,   however,    that    this   clause   of 
the   constitution  refers  only  to   an  indebtedness  or   liabil- 
ity which  one   of  the   municipal  bodies  mentioned   has   itself 
incurred  --   that   is   an   indebtedness  which  the   municipality 
has   contracted,    or    a   liability  resulting,    in  whole    or   in 
part,    from   some    act   or  conduct  of  such  municipality.      Such 
is  the    plain  meaning  of   the    language   used.     The    clear   intent 
expressed  In   the    said  clause  was   to   limit   and  restrict   the 
power   of   the  municipality  as  to  any  indebtedness  or   liabil- 
ity which  it    has   discretion  to   incur  or  not   to   incur." 
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The  lease  of  radio-telephone  mobile  service  is  a  matter  of  discretion 
for  the  municipality  to  determine.  It  is  not  a  mandatory  requirement 
under  the  Constitution.    See: 

County  of  Los  Angeles  v.  Byram 
3S"Cal,'T2dr69i4.,  and, 

Simpson  v.  Kite 

36  Ca"!.  {2d)  125 

However,    if  the   contemplated  lease   only  obligates    the  City  for   pay- 
ments on  a   *'year  to  year"    basis,    it   will  not   be   violative   of    /"rticle 
XI,    Section  I8   of   the    Constitution, 

The  rule   as   to    installraent   contracts   is   laid  down  by  our  Supreme   Court 
in: 

Garrett   v.      Siranton   (1932) 

216    Cal.    220,    226;    kk  Pac.    358 

"The    law  is  well    settled  in  this   state  that    installment 
contracts   of  any  kind,   where  the    installment  payments   are    to 
bs  made   over  a  period  of  years   and  are   to  be   paid  out   of   the 
ordinary  revenue   and  income    of  the    City,   where   each  install- 
ment is  not   in  payment   of   the    consideration  furnished  that 
year,    and   the    total   amount   of   said  installments  when  coupled 
with  the    other   expenditures  exceeds   the   yearly  income,   are 
violative   of  the    constitutional   provision   (Article   XI,    Sec- 
tion 18)    in  question  unless   approved  by   a   popular   vote. 
This   is   so  vjhether  the    contract   be    denominated  a  mortgage, 
lease   or  "conditional    sale. 

"It   is   true    that  under   the    doctrine   enunciated  in 
McBean  v.    City  of  Fresno,    112  Cal.    1^9    (and   cases   cited) 
contracts  for   the   furnishing  of    property  in   the  future   have 
been  upheld,   but   only  \Nrhere   no   liability  or   indebtedness 
come    into   existence   until   the   consideration  was   actually 
f \irn i s he d .      In  other  words,    such  contracts  are   valid  where 
each  year's   installment    is  wiTEinTHe    city's   income,    and 
where   each  year's  payment   is  for    the   consideration  actually 
furnished  that  year.      This  exception  to   the    general   rule    is 
well    stated   in  McBean   v.   Fresno,    (Supra)    at   Page    16?:       'We 
base    our   views  upon  the    conviction  that,    at  the    time    of 
entering   into   the   contract,    no   debt   or   liability  is    created 
for  the   aggregate    gmourit   of   the    installments   to   be    paid  under 
this   contract,    but    that   the   sole    debt   or"   liability  created 
is   that  which  arises  from  year   to  year   in   se'parate  amounts 
as   the  work   is  performed'iT" 
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Specifically   in  point,    and   citing  McBean  v.   Pre sn^  (supra),    is  the 
case   of  Poland  v.    Clark  ^190l£/  1L|3    Gal,    I76 ,   wToerein  the   City  of 
Sacramento  entered   into    a  five   year   contract  for  a  fire-alarm  tele- 
graph  system  and  a    system  of  police    telegraph. 

You  are    advised   that   if  the   contemplated  lease   complies  with  Charter 
Sections  88,   89   and  86   and  the    rule    laid   down  in  Garrett   v,    Swanton 
(supra)    and  McBean  v.    City   of  Fresno    (supra)    it    would  be   permissible 
for   the   San  Franc iscn  Police   Department    to  enter    into  a   five-year 
lease   for   radio- telephone  mobile    service. 

Respectfully  submitted, 


DION   R.    HOLM 
PJ¥/LSM  City  Attorney 


To:      Michael  Gaffey,    Chief   of  Police 
City  and   County  of  San  Francisco 
Hall   of   Justice 
Kearny  &  Washington  Sts, 
San  Francisco   8,    Calif, 


OPINIOlM   1^0,    827 
April  19,    1954 

SUBJECT:  VACATION  RIGHTS  OF  EMPLGYiii^S  SERVING 
UI\fDER  NGN -CIVIL  SERVICE  APPOINTMENTS 
PURSUANT  TO  SECTION    li+9. 

Dear  Sir; 

This   office    is   in  receipt  of  a  request  for   an  opinion 
as  follows: 

REQUEST 

"§li;9  of  the  Charter  provides,  in  part,  as  follows: 

"'VJhen  no  list  of  eligible s  exists  or  no  eligible  is 
available  on  an  existing  list  for  a  position  in  the 
cDass  requisitioned  by  the  appointing  officer,  and 
immediate  _service  in  the  position  is  required  by~The 
appointing  'officer  sind  'another'Tls't  'exists  v;hich  is 
deemed  by  the  conaraisslon  to  be  suitable  to  provide 
temporarily  the  service  desired,  the  commission  shall 
certify  for  civil  service  temporary  appointment  an 
eligible  from  such  list;  if  no  such  other  list  deemed 
by  the  coiTmiission  to  be  suitable  exists,  the  commission 
pursuant  to  its  rules  may  authorize  tne  appointing 
officer  to  make  a  non-civil  service  or  emergency 
appointment  thereto  for  a  period  not  exceeding  ninety 
working  days,  .  .' 

" §151.14.  of  the  Charter  provides,  in  part,  as  follows: 

"'Every  person  employed  in  the  city  and  coiinty  service 
shall,  after  one  year' s  service,  be  allowed  a  vacation 
with  pay  of  tvro  calendar  weeks,  annually,  as  long  as  he 
continues  in  his  employment,  provided  that,  after  five 
years'  service  every  person  so  employed  shall  be  allowed, 
as  long  as  he  contlxiues  in  his  employment,  a  vacation 
with  pay  of  fifteen  days,  annually,  calculated  as  here- 
inafter provided.  .  .' 

"The  Finance  Committee  has  for  consideration  representations 
from  the  San  Francisco  City  and  County  Employees  Union  and 
from  the  Hospital  and  Institutional  -.orkers  Union,  to  the 
effect  that  certain  of  their  members,  employo3<j  of  the  City 
and  County  of  San  Francisco  who  have  vjoiked  for  a  period  of 
one  year  or  more  were  not  ^^iven  a  vacation  as  provided  in 
U51.4. 

"These  were  instances  of  employees  appointed  or  requested  to 
be  appointed  loncler  non-civil  service  authorization,  and  bhe 
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Civil  Service  Coiiimission  takes  the  position  that  piirsuant  to 
§li|9  of  the  Charter,  regardless  of  the  period  worked,  the 
coraraission  cannot  approve  a  vacation  for  an  employee  while 
\mder  non-civil  service  appointment  or  authorize  a  non-civil 
service  appointment  in  order  to  allow  the  annual  vacation 
referred  to  in  sl51.I|.,  by  reason  of  the  provision  of  ^li|.9 
which  requires  that  emergency  appointments  may  be  authorized 
by  the  commission  only  to  render  immediate  service  in  the 
position  to  which  they  are  appointed  and  that  it  is  impos- 
sible to  provide  such  service  v/hile  on  vacation. 

"Under  these  or  any  circumstances  is  an  employee  such  as  has 
teen  heretofore  referred  to  entitled  to  an  annual  vacation?" 

OPINION 

Section  101. ij-  of  the  Charter  of  the  City  and  County  of 
San  Francisco  reads  in  part  as  follows: 

"Sec.  I5l«^«   Every  person  employed  in  the  city  and  county 
service  shall,  after  one  year' s  service,  be  allowed  a  vaca- 
tion with  pay  of  two  calendar  weeks,  annually,  as  long  as  he 
ccatinues  in  his  employment,  provided  that,  after  five  years' 
service  e^erj   person  so  employed  shall  be  allowed,  as  long  as 
he  continues  in  his  employment,  a  vacation  witn  pay  of  fifteen 
days,  annually,  calculated  as  hereinafter  provided.  .  ." 

In  addition  to  the  above  quoted  section  of  the  Charter 
concerning  vacation  rights  of  employees,  the  Board  of  Supervisors 
has  adopted  ordinances  dealing  with  the  subject  and  which  have  been 
incorporated  into  the  Municipal  Codo,  and  read  as  follows: 

"Sec^  375. 1>  Employees  entitled  to  vacation.   Every  employee 
in  the  city  and 'county 'service,  except  certificated  employees 
in  the  Board  of  Education,  shall  be  allowed  an  annual  vaca- 
tion as  provided  herein  as  long  as  he  remains  in  the  city 
and  ccxinty  service.'' 

If  an  employee  becomes  eligible  for  a  vacation  as  provided 
in  Section  151. I|.  of  the  Charter  and  his  department  head  arranges  for 
him  or  her  to  take  such  vacation,  the  type  of  appointment  that  he  or 
she  has  at  the  time  he  or  she  qualifies  for  the  vacation  is  of  no 
importance.  Both  Section  377  of  Article  i|.  Part  I  of  the  iluiaicipal 
Code  and  Rule  "^0  of  the  Civil  Service  Commission  Rules  recite  pro- 
vided further  that  no  employee  shall  be  denied  a  vacation  to  which 
he  is  entitled.  .  ."   Neither  the  department  head  nor  the  Civil  Ser- 
vice Commission  can  terminate  an  appointment  so  as  to  provent  an 
employee  who  has  earned  the  ri^ht  to  a  vacation  from  taking  said 
vacation. 
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The  Suprerae  Court  of  the  State  of  California  in  Pohle  v. 
Christian,  21  Cal.  2d  83,  at  page  90,  in  commenting  upon  similar 
provisions  in  the  Political  Code  regarding  the  right  of  State  em- 
ployees to  receive  a  vacation  v/hen  their  appointments  were  termina- 
ted, stated  as  follows: 

"...  They  do  not  expressly  or  otherwise  provide  that 
an  employee  having  the  right  to  a  vacation  loses  his  right 
to  compensation  for  that  time  upon  being  separated  from 
the  service.  .  •  .  and  the  appellant  (employee)  is  entitled 
to  the  vacation  allowance  claimed  by  him  unless  he  waived 
it  by  refusing  to  take  a  vacation  before  he  was  laid  off." 
(Emphasis  added) 

llhile  the  factual  situabion  presented  in  the  Pohle  case 
is  not  on  all  fours  with  the  present  problem,  the  effect  of  the  de- 
cision is  to  hold  that  language  such  as  we  find  in  Section  iSl.ij-, 
Municipal  Code  Section  377»  and  Rule  30 »  Civil  Service  Comraission 
Rules,  grants  an  absolute  right  to  an  employee  for  a  vacation  if  the 
employee  satisfies  their  requirements. 

I  aovlse  you,  therefore,  that  Section  l5l.i|-  of  the  Charter 
gives  to  an  omployee  an  absolute  right,  v/hich  right  has  been  recog- 
nized by  the  Board  of  Supervisors  in  Section  377,  Mtinicipal  Code, 
supra,  and  by  tho  Civil  Service  Commission  in  Rule  30,  supra,  to  a 
vacation  when  he  or  she  meets  all  of  its  requirements. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


BJVI//JPB 


John  R .  McGrath 
Clerk  of  the  Board 

of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 


OPINION   NO.    828 

April   20,    195U 

SALE   OP  WALNUTS   GROWN    ON  WATER  DEPARTMENT 

'RO^ERTY:    LEGALITY  OF   SALE  WITHOUT  BID 

THROUGH  MEfiBERSHI'^    IN  WALNUT  GROWERS  ASSOCIATION 


Dear  Sir: 


You  have   requested  an  opinion  as   follows: 

REQUEST 

"The  San  Francisco  VJater  Department  when  it 
purchased  the  proioerties  of  the  Spring  Valley 
water  Comr>any  acquired  about  one  hundred  acres  of 
walnut  trees  from  which  are  harvested,  on  an 
average,  about  one  hvindred  tons  of  walnuts  a  year. 
Prom  1932  to  I9I45  inclusive,  the  City  sold  these 
walnuts  through  the  Walnut  Growers  Association. 
For  the  four  years  19I46  to  I9I49  inclusive  the 
walnut  cron  was  sold  to  bidders  on  a  bid  basis. 
In  1950  the  ^'ater  Department  by  authorization  of 
the  Board  of  Surjervisor^  again  joined  the  Walnut 
Growers  Association,  and  since  then  their  walnuts 
have  been  delivered  to  the  Association  in  accord- 
ance with  the  agreement  and  sold  by  the  Association; 
the  amounts  received  for  the  walnuts  being  paid  over 
to  the  water  Department. 

''Membershir)  in  the  Association  requires  the 
member  to  deliver  his  crop  to  be  sold  by  the  Asso- 
ciation.  This  really  is  the  reason  for  belonging 
to  the  Association;  any  other  benefits  being  quite 
incidental. 

"Prom  time  to  time  questions  arise  as  to  the 
legality  of  this  method  of  sale  inasmuch  as  no  bids 
are  taken,   ^lease  furnish  me  with  a  formal  opinion 
as  to  the  legality  of  this  method  of  sale.'' 

OPINION 

in  answer  to  your  request  for  opinion,  you  ere  referred 
to  the  OTjinion  adooted  by  my  tjredecessor  dated  July  b,  19UU, 
Opinion  No.  358?,  and  which  I  wrote,  hence  concur  in  it. 
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Opinion  No.  358?  involved  the  question  of  the  proper 
method  of  selling  a  crop  of  cork  on  trees  located  on  prooerty  of 
the  v'ater  Department  in  Alameda  and  £an  Mateo  Counties,   The 
Opinion  holds  that  the  following  city  departments  may  legally 
conduct  the  sale  of  the  crop  of  cork: 

'*(1)  The  Purchaser  of  Supplies  under  para- 
graph 2  of  Section  88  of  the  Charter,  the 
last  words  of  the  paragraph  ''unfit  for  use" 
are  to  be  construed  in  the  sense  that  the  crop 
of  cork  is  not  needed  for  use  by  the  City. 

"(2)  .  .  . 

"(3)  Under  the  broad  powers  granted  the  Public 
Utilities  Commission,  as  set  out  in  Section  121 
of  the  Charter,  you  may  conduct  the  sale  of  the 
cork  without  reference  to  either  of  the  depart- 
ments heretofore  mentioned." 

/Fov   reasons  not  applicable  here,  the  opinion  held  in  (2)  above 
that  the  Director  of  'Property  could  undertake  the  sale  of  cork^^ 

A  sale  of  walnuts  of  the  Water  Department  in  Alameda 
County  by  the  Walnut  Growers  Association  ^resents  a  situation 
similar  to  the  sale  of  cork,  and  the  conclusion  above  quoted  can 
be  held  toai^ply  to  the  sale  of  the  walnuts.   It  is  within  the 
power  of  t he  Public  Utilities  Commission,  under  Section  121  of  the 
Charter,  t  0  effect  a  sale  of  the  walnuts  by  any  method  which  It 
deems  to  be  most  advantageous  to  the  City's  interests. 

Fxirther,  the  factual  situation  is  such  as  to  present  an 
exceotion  to  conformity  with  the  requirements  of  Section  88  of  the 
Charter  even  if  held  to  be  generally  applicable  in  other  sales 
of  personal  property  undertaken  by  the  Public  lUtilities  Commission. 

"The  purchaser  of  supplies  shall  have 
authority  to  exchange  used  materials,  supplies, 
and  equipment  to  the  advantage  of  the  City  and 
county,  advertise  for  bids,  and  to  sell  personal 
property  belonging  to  the  City  and  County  on  the 
recommendation  of  a  department  head  that  such 
articles  are  unfit  for  use," 

It  has  been  reported  to  me  that  the  sale  of  the  walnuts 
through  membership  in  the  Walnut  Growers  Association  during  the 
past  years  has  resulted  in  the  City's  receiving  a  higher  price  than 
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the  City  would  have  received  had  it,  itself,  sold  the  crop  to  indi- 
viduals under  bid  procedure.   If  this  be  the  case,  an  exception  to 
the  operation  of  the  provisions  of  Section  88  of  the  Charter  nay 
well  be  held  to  exist. 

In  10  Mc^uillin  on  Municipal  Corporations,  (3rd  Ed.)  266, 
(Section  29.29)  the  purpose  of  requiring  co.npetitive  bids  is  set 
forth  as  follows: 

"Generally,  there  are  Charter  or  statutory 
provisions  requiring  proposals  for  bids  for 
certain  municipal  contracts  to  be  advertised  and 
the  contract  let  to  the  lowest  and  best,  or  lov/est 
responsible  bidder.   Such  requirements  are  for  the 
purpose  of  inviting  competition,  to  ^uard  against 
favoritism,  improvidence,  extravagance,  fraud  and 
corruption  in  the  awarding  of  miinicipal  contracts, 
and  to  secure  the  best  work  or  supplies  at  the 
lowest  price  practicable,  and  are  enacted  for  the 
benefit  of  property  holders  and  taxpayers,  and  not 
for  the  benefit  or  enrichment  of  bidders,  and  should 
be  so  construed  and  administered  as  to  accomplish 
such  purpose  fairly  and  reasonably  with  sole  reference 
to  the  public  interest," 

In  Hodgeman  V.  City  of  ^an  Diego  (19i42),53  Cal.  App.  (2d), 
610,  617,  the  court  stated  as  follows; 

"In  Los  Angeles  Dredging  Co,  v.  Long  Leach,  210 
Cal.  3ii8  (291  ^ac.  039,  71  A.L.R.  161),  the  Supreme 
Court  said:   'The  charter  of  the  City  of  Long  Beach 
lays  down  the  general  requirement  that  all  contracts, 
except  as  otherwise  provided  in  the  charter  or  by 
general  law,  must  be  made  by  the  city  manager  with 
the  lowest  responsible  bidder.   In  the  instant  case, 
the  contracts  vjere  made  vjithout  the  letting  of  bids. 
This  fact  renders  them  void  unless  they  come  within 
some  exception  to  the  rule  set  forth  above.   There 
are  two  well-recognized  exceptions  which  are,  we 
think,  applicable  to  this  situation. 

'•'The  first  exception  is  founded  on  the  fact 
that  sometimes  it  is  undesirable  or  impossible  to 
advertise  for  bids  for  particular  work.   In  such 
cases  the  statutory  requirement  is  deemed  not  to 
apply.   In  2  Dillon  on  Municipal  Corporations,  1199, 
section  802,  the  law  is  ttius  stated:   'It  has  been 


See  also. 
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held  that  where  competitive  protjosala  work  an  incon- 
gruity and  are  unavailing  as  affecting  the  final 
result,  or  where  they  do  not  produce  any  advantage  . 
or  it  is  practically  imiDossibie  to  obtain  what  is 
required  and  observe  such  forms,  a  statute  requiring 
competitive  bidding  does  not  apoly. '   Our  courts 
have  atjoroved  this  doctrine.   (Los  Angeles  Gas  ^  E« 
Corp.  V.  Los  Angeles,  l88  Cal.  307  (205  pac.  125); 
Miller"v.  Boyle,  l43~Cal.  App.  39  (l8i|  ?ac.  I42I).'" 


'•'est  vs.  Oakland  (1916),  30  Cal.  App.  556; 

63  C. J.S.  (Municipal  Corporations)  See.  962  Et.  Seq. 


The  purpose  of  requiring  competitive  bidding  is  to  obtain 
for  the  City  the  lowest  price  on  property  purchased  or  the  highest 
price  for  the  property  sold.   By  requiring' c ompetitive  bids,  in  this 
particular  case,  the  City  would  not,  according  to  my  information, 
obtain  the  highest  possible  price.   There  is  presented  a  unique  situ- 
ation vjhsre  the  method  by  which  the  City  can  obtain  the  highest 
price  for  a  particular  product  cannot  be  undertaken  by  bid  procedure, 
Provided  it  is  demonstrated  that  the  highest  price  can  be  obtained 
through  membership  in  the  Walnut  Growers  Association,  even  if 
Section  88  of  the  Charter  be  held  to  be  generally  applicable,  an 
exception  to  the  operation  of  Section  88  is  presented  in  the  sale 
of  walnuts  on  VJater  Department  property  by  membership  in  the  Asso- 
ciation. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
TATJr/TMO.C  ^"'^  Attorney 

TO:   Mr.  J.  H.  Turner 

Manager  of  Utilities 
Public  Utilities  Commission 

cc:  Mr,  G.  W.  Pracy 

General  Manager  &  Chief  rngineer 
San  Francisco  VJater  Department 

cc:  Mr.  John  G.  Brucato 

Superintendent,  Agricultural  and 

Land  Division 
San  Francisco  later  Department 
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SUBJECT:   CONTRACT  OP  N.  L.  ENGLEHARDT  WITH 

5AN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT, 
DATED  NO^/EMBER  12,  19l|.7 ;   BASIS  OP 
MR.  ENGLEHARDT 'S  FEE. 


Dear  Sir: 

You  have  requested  my  opinion  on  the  question  of  what  portions 
of  the  total  project  construction  costs  Mr.  Englehardt's  fee  of  one- 
half  of  1%   should  be  based  upon  under  Paragraph  IX  of  the  above 
referred  to  contract. 

OPINION 


Paragraph  IX  provides  that  Mr.  Englehardt's  fee  shall  be 

"One  half  of  one  per  cent  (|^)  of  the  total  contract 
orice  of  each  new  building  constructed  and  of  each 
addition  made  to  existing  buildings,  including  the 
structure  as  such  and  the  heating,  ventilating,  sani- 
tary, electrical  and  other  service  systems  installed 
within  the  said  building,  excluding  equipment  and  other 
items  of  personal  property,  for  which  architectural 
contracts  are  awarded  on  or  prior  to  December  31,  19i?7." 

A  building  is  "an  edifice  erected  by  art  and  fixed  upon  or 
ever  the  soil,  composed  of  stone,  brick,  marble,  wood  or  other  pro- 
perty substance,  connected  together,  and  designed  for  use  in  the 
position  in  which  it  is  so  fixed."   (Bouvier's  Law  Dictionary, 
Rawle's  Ed.,  vol.  1,  d.  269;   Watchtower  B.  &  T.  Soc.  v.  County  of 
L.A.,  30  Cal.  2d  i|26, '  I4.28. )    Ordinarily  the  word  "building"  refers 
to  a  structure  inclosing  a  space  vrithin  walls  and  roof,  and 
necessarily  includes  all  space  within  the  walls  from  basement  to 
roof.   (12  C.J.S.  379.)    But  sometimes  it  also  covers  the  premises 
adjoining  the  building  and  aopropriate  to  its  use.   (12  C.J.S.  38O.) 

In  the  case  of  a  school  building  it  would  not  be  \mreasonable 
to  sutJDose  that  the  parties  contemolatcd  that  the  contract  price  for 
developing  the  school  yard  should  be  included  in  the  total  contract 
price  6f  the  new  building.   This  is  so  because  a  school  yard  is 
indispensable  to  a  school  building.   Additionally,  I  am  advised  by 
Mr.  Breyer,  of  the  Board  of  Education,  that  the  installation  of 
yards,  fences  and  paving  is  included  in  the  one  general  contract  for 
the  construction  of  each  school,  and  is  not  made  the  subject  of 
separate  contracts.   If  this  is  the  general  practice  in  the  construc- 
tion of  schools,  and  if  the  parties  contracted  with  this  practice  in 
mind,  it  would  shed  some  light  on  what  they  meant  by  "total  contract 
price." 
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However,  it  is  arguable  that  thsy  intended  to  exclude  from  the 
total  contract  price  the  price  of  installations  outside  the  four 
walls  of  the  building  because  they  tool'  pains  to  specify  that  the 
price  of  the  building  should  include  the  cost  of  "the  structure  as 
such  and  the  heating,  ventilating,  sanitary,  electrical  and  other 
service  systems  Installed  within  the  3a:d  building."   "Including"  is 
a  word  of  cnlargeinent .   (Kennedy  v.  I.A.C.,  50  C.A.  181+,  191^-5 
Estate  of  Douglass,  70  C.A.  2d  270,  28l|.  )    The  fact  the  parties 
felt  it  necessary  to  include  the  price  of  items  which  are  ordinarily 
thought  of  as  integral  parts  of  the  building  without  enumeration 
(plumbing,  etc.),  can  be  cited  as  militating  against  any  iiitent  to 
include  in  the  price  of  the  building  tiie  price  of  the  yard,  fences 
and  other  installations  outside  the  building. 

Yet  the  fact  is,  as  stated  above,  that  there  is  no  price  for 
such  installations  outside  the  building  as  such.   These  are  all 
covered  by  the  one  general  contract  for  the  building  and  are  inclu- 
ded in  the  "total  contract  orice"  without  breakdovin.   It  is  a  little 
hnd  to  believe  that  the  parties  intended  that  a  cost  accounting 
breakdown  of  the  "total  contract  price"  should  be  undertaken  in 
determining  the  fee,  so  as  to  segregate  the  cost  of  installations 
outsidt  the  four  walls  of  the  building.   It  seems  somewhat  more 
reasonable  to  suppose  they  intended  that  the  general  contractor's 
"total  contract  price,"  which  is  a  definite  figure  asc:;rtainable 
by  inspection  of  thu  general  contract,  was  to  be  the  basis  of  the 
foe  without  further  refinement.   Possibly  mention  was  made  of  heat- 
ing and  ventilating  systems,  etc.  on  the  theory  that  those  might 
be  let  out  on  a  contract  separate  from  the  contract  for  the  building 
structure  as  sucn. 

If  the  terns  of  a  contract  are  ambiguous,  extrinsic  evidence 
is  admissible  to  ascert--^.in  what  the  parties  intended.   (Union  Oil 
Co.  V.  Union  Sugar  Co.,  31  Cal .  2d  300,  306,  307;  see,  also,  C.C.P., 
sees,  i860,  1861.)    There  is  also  considerable  support  for  the  view 
that  whether  or  not  the  words  of  a  contract  appear  ambiguous  to  the 
reader,  extrinsic  evidence  is  admissible  to  chow  the  sense  in  vhich 
the  parties  used  the  x:rords.   (Union  Oil  Co.  v.  Union  Sugar  Co., 
supra,  p.  306,  note  1.) 

In  my  opinion  Paragraph  IX  is  not  free  from  ambiguity  and  ex- 
trinsic evidence  would  be  admissible  to  explain  it.   The  parties  to 
this  contract  may  choose  to  clarify  this  paragraph  by  a  modification 
agreement  specifying  the  installations  outside  the  four  walls  of 
each  new  building  the  cost  of  which,  if  any,  they  intended  to  bo  in- 
cluded in  the  "total  contract  price  of  each  new  building," 

Unless  and  until  such  a  modification  agreement  is  entered  into, 
you  should  in  my  opinion  take  the  position  that  the  total  contract 
price  of  each  new  building  does  not  include  the  cost  of  developing 
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the  groxinds  outside  the  four  v/alls  of  the  building  such  as  the  costs 
of  landscaping  and  of  installing  fences,  lawn  sprinklers,  sidewalks, 
asphalt  playground  ar3as,  and  the  like.   This  because  there  is  some 
room  for  doubt  about  the  matter. 

You  arc  advised  accordingly. 

Respectfrilly  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  m,    HARPY  D.  ROSS, 

Controller,  City  and 

County  of  San  Francisco 
109  City  Hall 
San  Francisco  2 


GEB/LSM 


OPINIOII  NO.    830 
April   22,    195U 


SUEJECT:      DESTRUCTION   OP  RJiCORDS,    CASE  HISTOPIILS, 
PUBLIC  l/ELFARE  DEPARTi'iNT 


Gentlemen: 
follows : 


This  office  is  in  receipt  of  your  request  for  opinion  as 


R  E  Q  U  E  S  T 


"V/e  have  received  a  raeraorandum  from  the  Chief  Admin- 
istrative Officer,  dated  Ilarch  30,  195^>  in  which  he  states 
in  part  that  Section  26205  of  the  Government  Code  is  being 
interpreted  as  prohibiting  the  destruction  of  any  county 
records  unless  they  have  first  been  inicrofilmed .  He 
further  states  that,  in  view  of  this  interpretation  of 
Section  26205,  departments  should  refrain  from  final  dis- 
position of  useless  county  records  until  the  matter  has 
been  clarified. 

"In  this  connection,  we  wish  to  point  out  the  provi- 
sions of  the  Welfare  and  Institutions  Code  regarding  the 
destruction  of  case  histories.   Reference  is  made  to  the 
following  sections  of  the  Code: 

"Section  1562  applies  to  Aid  to  Needy  Children  case 
histories . 

"Section  2190  applies  to  Old  Age  Security  case 
histories . 

'■'Section  250?  applies  to  Indigent  Aid  case  histories. 

"Section  3091.5  applies  to  Blind  Aid  case  histories. 

"All  of  these  sections  read  alike  except  for  the  desig- 
nation of  the  type  of  aid.   The  wording  is  as  follows: 

"'The  Board  of  Supervisors  in  each  county  may 
in  its  discretion  authorize  the  destruction  or 
disposition  of  the  case  histories  or  any  part 
thereof  of  any  recipient  of  (type  of  aid)  yho 
has  not  received  such  aid  from  such  county  in 
excess  of  five  years  prior  thereto.' 

"VJhen  originally  enacted  into  the  ^' elf  are  and  Insti- 
tutions Code,  the  above  sections  contained  an  additional 
restrictive  clause  which  raade  it  necessary  to  photograph 
the  records  to  be  destroyed  on  suitable  negative  material 
and  to  make  provision  for  adequate  preservation  and  safe- 
keeping. These  restrictive  clauses  were  removed  from  Code 
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Sections  1562,  2190  and  3091.5  by  the  Statutes  of  19U9, 
Chapter  193,  and  were  removed  from  Section  250?  by  the 
Statutes  of  1953*  Chapter  73. 

"In  order  that  we  might  avail  ourselves  of  this 
legislation,  the  San  Pranclsco  Board  of  Supervisors  on 
June  23,  1952,  by  Resolution  No.  I236I1,  authorized  the 
Public  Welfare  Department  to  destroy  or  dispose  of  the 
case  history  of  any  recipient  of  Aid  to  Needy  Children, 
to  the  Aged  or  to  Needy  Blind  who  has  not  received  any 
such  aid  from  this  county  since  December  31»  1935  or  who 
has  died  in  excess  of  five  years  prior  to  the  date  of  the 
resolution.   Likewise,  Resolution  No.  llj.007  was  passed  by 
the  Board  of  Supervisors  on  January  11,  195^+  and  authorized 
the  Public  VJelfare  Department  to  destroy  the  case  history 
of  any  recipient  of  Indigent  Aid  who  has  not  received  such 
aid  from  this  county  in  excess  of  five  years  prior  to  the 
date  of  the  destruction  or  disposition. 

'•'VJe  note  that  Section  26205  of  the  Government  Code 
was  added  by  the  Statutes  of  191+7,  Chapter  817.   It  would 
appear,  therefore,  that  the  amendments  to  the  Welfare  and 
Institutions  Code  were  Intended  as  modification  of  Section 
26205  of  the  Government  Code,  since  they  were  enacted  at 
a  later  date  and  since  they  provide  for  the  destruction 
of  a  special  type  of  county  record. 

"In  view  of  the  situation  as  outlined  above,  does 
this  department  have  the  authority  to  destroy  case  histor- 
ies as  authorized  by  the  Board  of  Supervisors  in  its 
Resolutions  Ho.  I236I4  and  No.  11+007?'' 

OPINION 

In  my  opinion  the  Public  VJelfare  Department  does  have 
authority  to  destroy  case  histories  as  authorized  by  the  Board  of 
Supervisors  in  its  Resolutions  Nos .  12361;  and  II4OO7,  that  is,  with- 
out photographing  them. 

Government  Code  sec.  26205,  enacted  in  19U7,  is  a  general 
statute  pursuant  to  which  the  board  of  supervisors  of  any  county, 
at  the  request  of  the  county  officer  concerned,  may  authorize  the 
destruction  of  any  record  which  is  not  expressly  required  by  law  to 
be  filed  and  preserved,  if  the  record  is  photographed  and  the  film 
is  preserved.   (See  my  Opinion  No.  83I,  dated  this  day.) 

As  you  point  out.  Welfare  and  Institutions  Code  sees. 
1562,  2190,  2507  and  3091.5  are  specifically  applicable  to  the 
destruction  of  case  histories  of  recipients  of  aid  to  needy  children, 
the  aged,  the  indigent,  and  the  needy  blind.  As  enacted  in  19l|-3, 
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these  sections  required  that  such  case  histories  be  photographed 
before  being  destroyed,  and  that  the  negatives  be  preserved.  By 
their  amendment  in  19if9,  1951  and  1953>  this  requirement  has  been 
entirely  deleted.  Resolutions  rJos .  1236i|  and  1^007,  which  were 
adopted  pursuant  to  these  sections  as  amended,  accordingly  do  not 
require  that  the  case  histories  therein  authorized  to  be  destroyed 
be  first  photographed. 

In  interpreting  different  chapters  of  the  same  code,  the 
rule  is  that  where  the  provisions  of  one  chapter  relate  to  one  sub- 
ject and  furnish  the  procedure  to  accomplish  the  purposes  of  the 
chapter,  that  procedure  must  be  followed  to  the  exclusion  of  other 
procedure  set  forth  in  another  chapter  having  to  do  with  another 
although  it  may  be  a  related  subject.   (Peter  v.  Board  of  Supervis- 
ors, 73  C.  A.  2d  515,  519,  and  cases  cited;  Civ.  Code  sees.  23.3* 
23.1+,  23.5*  based  on  former  Pol.  Code  sees.  [[l+Sl,  i|i+S2,  kkQ3)     By 
analogy,  therefore,  the  procedure  set  up  in  "Welfare  and  Institutions 
Code  sees.  1^62,  2190,  2507  and  3091.5  for  the  destruction  of  case 
histories  governs  to  the  exclusion  of  that  provided  in  Government 
Code  sec.  26205»  Sec.  26205  was  designed  to  lay  down  a  general  rule 
with  respect  to  cases  concerning  which  no  provision  elsewhere  was 
made.   Being  general,  its  provisions  are  controlled  by  the  special 
provisions  of  the  VJelfare  and  Institutions  Code.   (Estate  of  Dolbeer, 
153  Cal.  652,  659-660)   The  latter,  in  providing  for  the  destruction 
of  case  histories  without  raicrofilming,  constitute  the  latest  expres- 
sion of  the  legislative  will.   (Lstate  of  Dolbeer,  supra)  This 
expression  is  in  keeping  with  the  humane  purpose  of  the  'welfare  and 
Institutions  Code.   (iJ.  Z:   I.  Code,  sec.  19) 

Respectfully  submitted. 


DION  R.  HOLh 
City  Attorney 


SEY/GEB 


TO:   Public  V'elfare  Department 
535  Bush  Street 
San  Francisco  8,  California 

Attn:   Ronald  H.  Dorn,  Director 

cc:   Mr.  Thomas  A.  Brooks 

Chief  Administrative  Officer 


SUBJECT:      EFFECT   OF  SEC.    26205,    GO\'ERNiffiNT 
CODE    (MICROFILMING  OF   RECORDS  BE- 
FORE  DESTRUCTTON)    AS   TO   MUNICIPAL 
RECORDS 


OPINION   NO.    831 
April  22,    1951; 


Dear  Sir: 


follows: 


This  office    is    in  receipt   of  your   request   for  opinion  as 


REQUEST 

"Would  you  please  advise  me  as  to  whether  Section 
26205  of  the  Government  Code  prohibits  the  destruction 
of  any  county  record,  regardless  of  age  or  usefulness, 
unless  it  has  been  microrilmod. 


"Does  the  section  affect  the  handling  of  municipal 


records 


OPINION 


1.  Government  Code  §26205,  enacted  in  19ij.7j  provides  that 
at  the  request  of  the  cotinty  officer  concerned,  the  boai'd  of  super- 
visors of  any  county  may  authorize  the  destruction  of  any  record, 
which  is  not  expressly  required  by  law  to  be  filed  and  preserved, 
if  certain  conditions  are  met,  to-wit,  if  the  record  is  accurately 
Photographed,  the  film  is  placed  in  conveniently  accessible  files, 
and  provision  is  made  for  preserving,  examining  and  using  the  same. 

In  establishing  those  conditions,  §26205  omits  to  orovide 
for  any  exception  thereto  based  on  age  or  usefulness  of  the  particu- 
lar record.   Except  where  necessary  to  avoid  an  absurd  result,  the 
rule  in  construing  a  statute  is  "not  to  insert  what  has  been  omitted." 
(C.C.P.,  §1858.)    In  other  vrords,  if  the  st&tuto  announces  a 
general  rule  and  makes  no  exco-otion  thereto,  the  courts  can  make 
none.   (23  Cal.  Jur.  7i|3-7i^.) 

Accordingly,  it  is  my  opinion  that  §26205  constitutes  a 
general  prohibition  against  the  destruction  of  county  records, 
regardless  of  age  or  usefulness,  unless  the  stated  conditions 
(microfilming,  etc.)  have  boon  complied  with. 

Being  general,  however,  its  provisions  must  give  way  to 
specific  provisions  of  law  applicable  to  special  types  of  records. 
(See  my  opinion  No.  83O,  dated  this  day,  dealing  with  Welfare  and 
Institution  Code  §U562,  2190,250?  and  3091.5.) 

2.  In  answer  to  your  second  question,  you  are  advised  that 
§26205  does  not  apply  to  municipal  records.   Their  destruction  Is 
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governed  by  the  orovisions  of  Ordinance  No.  707O  enacted  in  1951 j 
and  embodied  in  §" 328-328.1;  of  Article  4,  Part  I  of  the  San  Fran- 
cisco Mxinicioal  Code. 


Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney. 


?0:   MR.  THOS.  A.  BROOKS 

Chief  Administrative  Officer 
289  City  Hall,  San  Francisco  2 


sey/geb 


OPINION  NO.  832 
April  ZZ,    195U 

SUBJECT:   BOARD  OF  PERMIT  APPEALS,  PROCEDURE 
AS  TO  HEARING  AND  CONTINUANCE 
(HUBERT  LAZAR.  TAXICAB  OPERATOR). 

Gentlemen: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"On  March  l5th,  195^;  one  Hubert  Lazar  gave  Notice  of 
Appeal  protesting  the  suspension  by  the  Chief  of  Police  on 
March  9th,  19514-  of  his  Permit  to  operate  a  taxicab.   The 
Appeal  was  set  for  hearing,  and  came  before  the  Board  on 
March  2h,Vci,    \^Sh   in  Room  282,  City  Hall,  at  3:30  P.M.  Police 
Inspector  A.  Arnaud  representing  the  Police  Department  in 
this  matter  stated  that  on  March  1st,  19514-  the  Grand  Jury 
had  indicted  the  Apoellant,  Hubert  Lazar,  on  a  charge  of 
armed  robbery,  and  as  a  result  of  this  the  Chief  of  Police 
had  automatically,  as  is  customary  in  a  case  of  this  nature, 
revoked  the  Appellant's  Permit  to  operate  a  taxicab  until 
the  Coiirts  had  made  a  determination  of  the  charges  against 
Mr.  Lazar.   He  therefore  requested  a  two  week  continuance, 
announcing  at  the  same  time  that  the  Police  Department  would 
request  further  continuances  until  such  time  as  the  criminal 
matter  had  been  decided.   Inspector  Arnaud  stated  that  the 
Chief  of  Police  had  acted  under  authority  of  Section  II30  of 
the  Police  Code  for  this  City  and  County. 

"Attorney  N.  Cohn  in  behalf  of  the  Appellant  ooposed 
any  continuances  and  asked  the  Board  to  hear  this  appeal  and 
decide  same.   In  support  of  his  contention  ho  mentioned  that 
his  client  had  not  boon  identified  except  by  reason  of  driv- 
ing a  taxicab  of  a  light  type,  and  also  that  Mr.  Lazar  had 
witnesses  v)ho  swore  that  he  was  elsewhere  at  the  time  of  the 
robbery  and  that  the  rifle  found  in  the  rear  of  the  car  was 
not  evidence  of  intent  to  do  wrong.   He  further  stated  that 
Mr.  Lazar  was  an  honorably  discharged  United  States  Army 
veteran  of  the  Korean  conflict  who  had  a  family  to  support, 
and  that  he  should  not  bo  deprived  of  the  right  to  earn  a 
living  until  the  criminal  trial  which  may  take  as  long  as 
one  year  to  be  heard.   He  added  also  that  the  Chief  only 
had  authority  to  revoke  a  permit  where  it  can  be  shov/n  that 
a  permitee  has  conducted  his  peimit  operations  in  an  unlawful 
manner,  and  that  in  this  case  the  alleged  incident  had  occurr- 
ed outside  of  Mr.  Lazar 's  working  hours.  Mr.  Cohn  pointed  out 
that  under  our  laws  a  person  charged  with  a  crime  is  presumed 
innocent  until  proven  guilty  and  that,  therefore,  the  Board 
should  proceed  to  act  concerning  this  Appeal,  and  urged  that 
his  client  be  permitted  to  continue  earning  a  living  as  a 
taxicab  driver  as  soon  as  could  be  made  possible  by  a  Board 
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of  Permit  Appeals  decision  in  this  matter. 

"Our  question,  then,  Mr.  City  Attorney,  is  to  this 
effect: 

"IS  THE  REQUEST  OF  THE  CHIEF  OF  POLICE  THAT  THIS  MATTER  BE 
CONTINUED  UNTIL  AFTER  THE  CONCLUSION  OF  THE  CRIMINAL  CASE 
A  REASONABLE  REQUEST,  AND  CAN  THE  BOARD  OF  PERMIT  APPEALS 
HEAR  AND  DETERMINE  THIS  APPEAL  BEFORE  THE  CRIMINAL  TRIAL  IN 
THE  COURTS  BE  CONCLUDED? 

"I  might  mention  that  the  Police  Department  also  stated 
that  it  did  not  want  to  divulge  the  nature  of  the  case  and 
evidence  against  defendant  Lazar  (criminal  court  trial)  prior 
to  the  criminal  procedures. 

"We  would  appreciate  an  official  opinion  from  your  Office 
as  soon  as  is  conveniently  possible,  as  this  Appeal  is  being 
continued  from  week  to  week  awaiting  your  response." 

OPINION 

The  reasonableness  of  the  request  of  the  Police  Department 
for  a  continuance  rests  within  the  soxond  discretion  of  the 
Board  of  Permit  Appeals.   As  pointed  out  by  the  court  in  Ore  if 
V.  Dullea,  66  C.A.  2d  986,  the  Board  of  Permit  Appeals  is  a 
board  with  discretionary  powers.   I  am  not  constrained  to  sub- 
stitute my  discretion  for  the  discretion  of  the  Board  in  saying 
whether  or  not  the  request  for  continuance  is  reasonable  or 
unreasonable.   You  are  further  advised  that  the  Board  of  Permit 
Appeals  may  hear  and  determine  the  appeal  before  the  criminal 
trial  in  the  courts  is  concluded. 

Respectfully  submitted. 


DION  R.  HOLM, 
TO:   BOARD  OF  PERMIT  APPEALS     City  Attorney, 
227  City  Hall 
San  Francisco  2 


EPD/LSM 


OPIHION  NO.    833 
April  29,    195U 


SUBJECT:      SAN  PRAUCISCO  AIRPORT      —     NON-EXCLUSIVE  AC-REEI^EOTS 
FOR   U-DRIVE   COnCESSION;    VALIDITY   OP   PUBLIC   UTILITIES 
RESOLUTIOII  AUTI-IORIZI'NG  AGREEil^KTS   EXLCOTED  I'JITH 
HERTZ  DRIVURSELP  STATIO:IS,    INC.    (PACIFIC)   AND 
AIRPORT  LlilOUSINE   COIiPANY  AT  SAN  PRA:i'CISC0  AIRPORT. 


Dear  Sir: 

You  have  requested  an  opinion  as  to  the  validity  of  Public 
Utilities  Coramission  Resolution  No.  13^06  adopted  Hay  11,  1953, 
which  provides  as  follows: 

"RESOLVED,  That  this  Commission  hereby  authorizes 
the  iianager  of  Utilities  to  execute  for  and  on  behalf  of 
the  City  and  County  of  San  Francisco  and  this  Commission 
that  certain  Concession  Agreement  submitted  to  this  Com- 
mission for  operation  of  a  U-DRIVE  COa'CESSION  at  the 
Airport  by  HERTZ  DRIVURSELP  STATIONS,  INC.  (PACIFIC)  for 
a  period  of  three  (3)  years  commencing  forthwith  for  the 
sum  of  ,;)21,600.00  per  year  or  lS;o   of  the  gross  revenues 
per  annura,  whichever  is  the  greater;  and  to  execute  for 
and  on  behalf  of  the  City  and  County  of  San  Francisco 
and  this  Commission  an  agreement  for  the  operation  of 
like  service  at  the  Airport  on  the  identical  terms  by 
AIRPORT  LIEOUSINE  CO^iVkNY, 

"AI^TD  BE  IT  FURTHER  RESOLVED  that,  for  the  period  of 
said  agreements,  this  Commission  will  not  consider  any 
further  concessionaire  in  like  activity  at  said  Airport." 

The  agreements  referred  to  in  the  resolution  were  entered 
into  by  and  between  the  City  and  County  of  San  Francisco  and  the 
Hertz  Drivurself  Stations,  Inc.  (Pacific)  and  the  City  and  County  of 
San  Francisco  and  the  Airport  Limousine  Company  respectively  on  the 
19th  day  of  Hay,  1953. 

The  agreements  are  identical  in  form,  except  as  to  name  of 
contracting  party,  and  provide  in  pertinent  sections  thereof  as 
follows : 

"  NON-EXCLUS IVE  C  ONCESS  ION  AGRELl^iENT 
FOR  OPERATION  OF  U-DRIVE  SERVICE  AT 
SAi)  PRAaCISCO  INTERNATIONAL  AIRPORT 
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"livIDENTURL  OP  AGREES.^T  liADE  THIS  19th 
day  of  Hay,  1953,  by  and  between  the 
CITY  AMD  COUNTY  0?  SAN  PRANCISCO,  a 
municipal  corporation  (hereinafter 
referred  to  as  'the  City'),  acting  by 
its  PUBLIC  UTILinZS  COidilSSION  (here- 
inafter referred  to  as  'the  Commission'), 

First  Party,  and  

a  corporationj 


(hereinafter  referred  to  as  'the  Company'), 
Second  Party. 

"WHEREAS,  the  Commission,  on  behalf  of  the  City, 
operates  a  municipal  airport  in  the  County  of  San  iiateoj 
near  South  San  Francisco,  California,  known  as  the  San 
Francisco  International  Airport,  and  hereinafter  desig- 
nated as  'the  Airport';  and 

"VJKEREAS,  ground  transportation  of  passengers 
arriving  at  or  departing  frora  the  Airport  is  an  essen- 
tial service  to  passengers  on  planes  utilizing  the 
Airport  and  to  patrons  of  the  Airport;  and 

"VJHEREAS,  it  is  the  intent  of  the  Commission  that 
said  passengers  and  patrons  shall  have  their  choice  of, 
and  shall  have  available  to  them  2L|.  hours  a  day,  varied 
types  of  ground  transportation  services,  any  one  of 
which,  at  their  option,  they  shall  have  the  right  to 
select  and  use;  and 

"'.'HEREi^.S,  it  is  the  Commission's  desire  to  make 
available  as  a  portion  of  said  ground  transportation 
services  at  the  Airport,  through  this  agreement,  a 
U-DRIVE  RENT  CAR  SERVICE;  and 

"WHEREAS,  the  Company  is  prepared  to  engage  in 
supplying  of  said  U-DRIVE  RENT  C/J?  SER.VICE  at  the 
Airport  at  rents  in  conformity  with  those  generally 
prevailing  or  established  in  San  Francisco;  and 

^n-i!HEREAS,  it  is  the  intent  of  the  Commission  to 
execute,  on  behalf  of  the  City,  by  this  agreement,  a 
concession  between  the  City  and  the  Company  for  the 
operation  of  said  U-DHIVE  RENT  CAR  SERVICE;  and 

"■.vHEREAS,  an  appropriate  resolution  has  been  duly 
adopted  by  the  Commission  authorizing  the  execution  of 
this  agreement. 
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"NOW,  TIEREPORE,  for  and  in  consideration  of  the 
granting  of  the  said  concession  to  the  Company  by  the 
City,  acting  through  the  Commission,  the  Company  does 
hereby  accept  the  rights  and  assumes  the  liabilities 
hereinafter  set  forth  in  this  agreement. 

"RIGHTS  OF  THE  COMPANY 

"The  City,  through  the  Commission,  does  hereby  grant 
unto  the  Company,  subject  to  all  the  terms,  conditions 
and  covenants  of  this  agreement,  the  right,  for  a  period 
of  three  (3)  years  from  and  after  the  date  of  this  agree- 
ment, to  conduct  a  U-DRIVE  RENT  CAR  concession  at  the 
Airport,  at  a  place  or  places  thereon  to  be  designated 
and  approved  by  the  Commission  and  subject  to  change  or 
changes  by  the  Commission  as  to  location  at  the  Airport. 
It  is  hereby  understood  and  agreed  that  this  concession 
is  not  an  exclusive  concession  and  that  the  City,  through 
Commission,  may  have  the  right  to  deal  with  and  perfect 
arrangements  with  any  other  company  or  individual  engag- 
ing in  like  activity  at  the  Airport. 


"CHARGES  AiTD  FEES 

"The  Company  shall  pay,  in  full  consideration  for 
the  privilege  of  operating  said  concession,  the  sum  of 
')21, 600.00  per  year  or  fifteen  (15)  per  cent  of  the  gross 
revenues  derived  by  the  Company  from  the  operation  of 
said  concession,  whichever  is  the  greater.   Payments  are 
to  be  made  upon  a  monthly  basis  at  the  rate  of  ,4,800.00 
per  month  or  fifteen  (l5)  per  cent  of  gross  revenues  for 
a  particular  month,  whichever  is  the  greater.  Adjustment 
is  to  be  made  at  the  end  of  each  year  of  this  agreement 
so  that  the  payments  herein  provided  for  shall  ultimately 
be  placed  upon  a  yearly  basis.   .  .  . 

"TERM  OF  AGREEI^IENT 

"This  agreement  shall  become  effective  on  the  date 
of  execution  hereof  and  shall  terminate  three  years  after 
said  date  unless  sooner  terminated  as  hereinafter  provided 
Any  holding  over  of  the  three  year  period  herein  created 
shall  be  on  the  terms  of  a  concession  agreement  on  a 
month  to  month  basis  only  and,  further,  shall  be  on  the 
same  terms  and  conditions  herein  set  forth. 


OPINIOll  NO.    833 
April  29,    195ij. 
Page  k 


"OPZRr.TIOi;S  BY  TliE   COl^'AITY 


"Vehicles  offered  for  public  service  on  the  Airport 
in  the  operation  of  this  concession  shall  be  available 
at  all  hours  of  the  day  or  ni^^ht. 

"The  Conpany  shall  obtain  all  permits,  franchises, 
approvals,  licenses,  certificates,  and  other  authoriza- 
tions necessary  for  the  conduct  and  operation  of  said 
concession.   The  Company  shall  furnish  at  its  own  cost 
and  expense  clerks  and  such  other  employees  as  may  be 
necessary  for  the  efficient  operation  of  the  Company's 
activities . 

"The  Commission  may,  in  its  own  discretion,  assign 
to  the  Company  any  space  or  location  on  the  Airport  on 
which  to  conduct  its  operations  and  may  thereafter  desig- 
nate other  spaces  or  locations.   The  Company  shall  pay 
to  the  City  for  gro'ond  rent  at  the  rate  provided  in  the 
uniform  schedule  of  rates  and  charges  applicable  to  the 
Airport  at  the  time. 

"RATES 

"The  Company's  U-Drive  car  rental  rates  shall  be 
competitive  v/ith  other  similar  services  in  San  Francisco, 
and  shall  be  subject  to  the  written  approval  of  the  Com- 
mission.  On  the  coromencement  of  the  operation  of  its 
concession,  the  Company  shall  charge  to  the  public  ac- 
cording to  the  schedule  attached  hereto,  marked  Jjxhibit 
A  and  made  a  part  hereof.   Jo  alteration  of  any  portion 
of  said  schedule  shall  hereafter  be  made  during  the  life 
of  this  agreement  v;ithout  the  written  consent  of  the  Com- 
mission being  first  had  and  obtained." 

The  report  from  l-.r.  I'athan  3.  Cooper,  Supervisor,  Utility 
Audits,  attached  to  your  letter,  questions  the  validity  of  the 
agreements  by  reason  of  the  provision  of  Section  93  of  the  Charter 
of  the  City  and  Co'unty  of  San  Francisco.  Section  93  of  the  Charter 
of  the  City  and  County  of  San  Francisco  provides  in  part  as  follows: 

"...  the  public  utilities  comr-.ission  may  provide, 
by  resolution,  that  lands  nov;  devotee  to  airport  p-urposes 
or  lands  that  may  hereafter  be  acquired  and  devoted  to 
airport  purposes  riay  be  leased  or  rented  for  a  period  not 
to  exceed  forty  years,  and  the  director  of  property  shall 
arrange  for  such  lease  to  the  highest  responsible  bidder 
at  the  hishest  monthly  or  annual  rent,  and  thereafter  the 
administration  of  any  and  all  such  leases  shall  be  by  the 
public  utilities  commission;  ..." 
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Section  121  of  the  Charter  of  the  City  and  County  of  San 
Francisco  provides  in  part  as  follovjs: 

"The  public  utilities  commission  shall  have  charge 
of  the  construction,  management,  supervision,  maintenance, 
extension,  operation  and  control  of  all  public  utilities 
and  other  properties  used,  owned,  acquired,  leased  or 
constructed  by  the  city  and  county,  including  airports, 
for  the  purpose  of  supplying  any  public  utility  service 
to  the  city  and  county  and  its  inliabitants,  to  territory 
outside  the  limits  of  the  city  and  county,  and  to  the 
Inhabitants  thereof." 

If  the  agreements  constitute  leases.  Section  93  of  the 
Charter  has  not  been  followed.   If  the  agreements  do  not  create 
leases,  Section  93  of  the  Charter  has  not  been  violated  and  the 
Public  Utilities  Commission,  by  virtue  of  the  provisions  of  Section 
121  of  the  Charter,  has  the  power  to  enter  into  such  agreements  and 
contracts  involving  operations  at  San  Francisco  International  Air- 
port. 

A  line  of  demarcation  betv/een  leases  and  agreements  con- 
ferring license  privileges  is  not  always  easy  to  draw.  At  times  we 
find  courts  calling  an  agreement  a  license  in  order  to  confer  upon 
the  parties  to  it  certain  rights  which  would  not  be  theirs  were  they 
considered  parties  to  a  lease.  At  other  times,  courts  resort  to  the 
law  of  landlord  and  tenant  in  order  not  to  subject  the  parties  to 
the  arbitrary  penalties  incident  to  a  license.   (In  re  Owl  Drug  Co. 
(1935),  12  Fed.  Supp.  U39) 

The  instruments  before  me   are  not  leases  by  their  termin- 
ology; that  is,  the  ordinary  terms  used  in  leases  of  real  property 
are  not  employed  in  these  particular  instruments.   The  words  and 
terms  which  customarily  appear  in  a  lease  are  "demise",  "let", 
"lease",  "landlord",  "tenant",  "lessor",  "lessee",  and  so  forth. 

It  is  true  that  the  terms  used  by  the  parties  are  not  con- 
trolling (Beckett  v.  City  of  Paris  (1939),  Itj-  Cal.  (2d)  633;  however, 
it  is  essential  that  the  instrument  show  an  intention  to  establish 
the  relationship  of  landlord  and  tenant.   (Beckett  v.  City  of  Paris, 
supra;  Von  Goerlitz  v.  Turner  (19i|i|-),  65  Cal.  App.  (2d)  ij.25) 

The  vrords  and  terms  of  a  lease,  as  stated  above,  are  total- 
ly lacking  in  these  instruments.   In  this  connection,  see  the  case 
of  Jo-Mark  Sand  and  Gravel  Co.  v.  Pantanella  (1953),  96  Atlantic 
(2d")  217,  where  the  court  stated  at  page  219:   "V^'hile  the  terminol- 
ogy used  by  the  parties  is  not  conclusive,  it  is,  nevertheless, 
indicative  of  their  intention  as  to  whether  their  relationship  was 
to  be  that  of  landlord  and  tenant." 
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In  determining  whether  these  particular  instruments  are 
leases  or  mere  licenses,  it  was  the  intention  of  the  parties,  by  the 
terminology  used,  at  least,  that  they  were  to  be  licenses  rather 
than  leases. 

As  pointed  out  above,  however,  this  factor  in  and  of  it- 
self is  not  controlling,  because  it  is  the  law  that  the  parties 
cannot,  merely  by  employing  certain  viords,  call  a  license  a  lease 
and  thereby  make  it  a  lease,  or,  on  the  other  hand,  call  a  lease  a 
license  and  thereby  make  it  a  license.  Vlhat  a  particular  instruraent 
is,  is  a  question  of  law  arising  out  of  the  construction  of  the  in- 
strument itself.   (Shaw  v.  Caldwell  (1911),  16  Gal.  App.  1) 

It  was  originally  stated  in  the  often-quoted  case  of  Shaw 
v.  Caldwell  (supra)  that  *'The  test  to  determine  whether  an  agreement 
for  the  use  of  real  estate  is  a  license  or  a  lease  is  whether  the 
contract  gives  exclusive  possession  of  the  premises  against  all  the 
V7orld,  including  the  owner,  in  which  case  it  is  a  lease,  or  whether 
it  merely  confers  a  privilege  to  occupy  under  the  owner,  in  v/hich 
case  it  is  a  license,  and  this  is  a  question  of  law  arising  out  of 
the  construction  of  the  instrument." 

Prom  this  test,  it  can  be  seen  that  to  constitute  a  lease 
there  must  be  an  estate  or  possessory  interest  created  in  the  real 
property  in  question.  V.ithout  this  possessory  interest  there  can 
be  no  lease.  A  leading  case  on  the  subject  is  Tips  v.  United  States 
(193L|.),  70  Fed.  (2d)  525>  wherein  the  Court,  at  page  526,  stated  as 
follows:   ''A  tenancy  Involves  an  interest  in  the  land  passed  to  the 
tenant  and  a  possession  exclusive  even  of  the  landlord  except  as  the 
lease  permits  his  entry,  and  savin;,  always  the  landlord's  right  to 
enter  to  demand  rent  or  to  make  repairs.  A  mere  permission  to  use 
land,  dominion  over  it  remaining  in  the  ovmer  and  no  interest  in  or 
exclusive  possession  of  it  bein;^  given,  is  but  a  license.  And  to 
constitute  a  lease  or  a  tenancy  there  ought  alviays  to  be  a  definite, 
certain  place  demised  or  rented." 

In  51  Corpus  Juris  Secondum  at  page  306,  it  is  stated: 
"Definiteness  of  the  space  to  be  occupied  is  one  of  the  criteria  for 
determining  whether  the  instrui7ient  is  a  lease." 

Applying  this  test  to  the  present  instruments,  vie   quote  a 
portion  of  the  instrument: 

"RIGHTS  OF  THE  COIiPAriY 

"The  City,  through  the  Commission,  does  hereby  grant 
unto  the  Company,  subject  to  all  the  terms,  conditions 
and  covenants  of  this  agreement,  the  right,  for  a  period 
of  three  (3)  years  from  and  after  the  date  of  this  agree- 
ment, to  conduct  a  U-DRIVE  T^'S^T   CAR  concession  at  the 
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Airport,  at  a  place  or  places  thereon  to  be  designated 
and  approved  by  the  Cororaission  and  subject  to  change  or 
changes  by  the  CoriUiilssion  as  to  location  at  the  Airport. 
It  is  hereby  understood  and  agreed  that  this  concession 
is  not  an  exclusive  concession  and  that  the  City,  through 
Commission,  may  have  the  right  to  deal  with  and  perfect 
arrangements  with  any  other  company  or  individual  engag- 
ing in  like  activity  at  the  Airport." 

Under  this  paragraph  no  possessory  interest  is  passed,  but 
on  the  contrary  the  City  designates  at  which  locations  the  conces- 
sionaires may  operate  from  and  further  has  the  right  to  change  such 
locations  from  time  to  time  as  it  sees  fit.   If  this  were  a  lease, 
the  very  definition  of  a  lease  vjould  be  violated  by  this  particular 
paragraph.   There  can  be  no  possessory  interest  when  a  particular 
space  is  not  designated  or  acted  upon  by  the  parties  and  there  can- 
not be  a  lease  without  this  possessory  interest.   Furthermore,  this 
possession  of  the  real  property  must  be  to  the  exclusion  of  the 
landlord;  here  it  is  not. 

A  careful  reading  of  these  instruraents ,  the  one  to  Hertz 
and  the  other  to  Airport  Limousine  Company,  as  a  whole  discloses 
certain  para>^raphs  vrhich  are  not  applicable  to  licenses  and  are  more 
applicable  to  leases.  The  provisions  to  vjhich  I  am  referring  are 
those  prohibiting  assignment  by  the  licensee  and  providing  for 
termination  by  the  City.   These  provisions  are  quoted  as  follows: 

"TERMINATION  BY  COMMISSION 

"The  Commission  shall  have  the  right  to  terminate 
this  agreement  in  its  entirety  and  all  rights  ensuing 
therefrom  immediately  upon  the  occurrence  of  any  of  the 
following: 

"(a)  The  occurrence  of  any  act  ^^7hich  operates  to 
deprive  the  Company  of  the  rights,  powers,  licenses,  per- 
mits, and  authorizations  necessary  for  the  proper  conduct 
and  operation  of  the  activities  authorized  herein,  or  the 
filing  by  or  against  the  Company  of  any  petition  in  bank- 
ruptcy, and  the  filing  of  any  such  petition,  voluntary  or 
involuntary,  shall  automatically  terminate  any  rights  con- 
ferred by  this  agreement.  Any  attempt  upon  the  part  of 
the  Company  to  make  an  assignment  for  the  benefit  of 
creditors  shall  constitute  a  breach  of  this  agreement  and, 
thereupon,  this  agreerient  shall  become  null  and  void  and 
no  right  granted  or  conferred  by  this  agreement  shall 
pass  under  said  attempted  assigninent. 
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"(b)  The  abandonment  or  discontinuance  of  the  oper- 
ation of  said  concession. 

(c)  The  failure  by  the  Company  to  perform,  keep  and 
observe  any  of  the  terms,  covenants  and  conditions  herein 
required  on  the  part  of  the  Company  to  be  performed,  kept 
or  observed  after  the  expiration  of  thirty  (30)  days  from 
the  date  written  notice  has  been  given  to  the  Company  by 
the  Commission  to  correct  such  default  or  breach.   In  the 
event  of  such  termination,  the  Commission  shall  have  the 
right  at  once  and  vjithout  further  notice  to  the  Company 
to  enter  and  take  full  possession  of  the  space  occupied 
by  the  Company  under  this  agreement,  by  force  or  other- 
wise, and  x-jith  or  vd.  thout  legal  process,  to  expel  and 
oust  any  and  all  persons  in  occupation  of  the  portion  of 
the  Airport  then  desit^nated  for  use  by  the  Company,  and 
may  remove  any  personal  property  located  thereon  without 
liability  for  damage  or  loss  thereby  sustained. 

"(d)   Upon  such  termination  by  the  Commission,  under 
paragraphs  (a),  (b)  or  (c)  above,  all  rights,  powers  and 
privileges  of  the  Company  hereunder  shall  cease  and  the 
Company  shall  immediately  vacate  any  space  occupied  by  it 
under  this  agreement  and  shall  have  no  claim  of  any  kind 
whatsoever  against  the  City  or  the  Commission  or  any  of 
the  members  thereof  or  any  agent  or  representative  of  the 
City  or  the  Commission,  by  reason  of  such  termination,  or 
by  reason  of  any  act  incidental  thereto.   In  the  event  of 
the  exercise  by  the  Comr.iission  of  such  right  of  termina- 
tion, the  Company  shall  have  no  right  or  claim  upon  any 
improvements  installed  by  it  upon  the  premises  designated 
for  the  operation  of  said  concession. 

"(e)  The  Commission,  in  addition  to  any  other  rights 
of  termination,  may  terminate  this  agreement  in  its  en- 
tirety by  thirty  (30)  days'  v;ritten  notice  in  the  event 
the  premises  shall  be  required  for  the  use  by  the  United 
States  of  America  in  the  interest  of  national  defense." 

"ASSIGNMENT  OF  CONTRACT 

"The  Company  shall  not  at  any  time,  without  the  con- 
sent in  writing  of  the  Commission  first  had  and  obtained, 
assign  or  transfer  this  agreement,  or  any  right,  power  or 
privilege  hereunder," 

'':e  must  not  be  unmindful  that  we  are  dealing  with  a  munic- 
ipality, however,  v;hich  must  exercise  the  utmost  caution  in  self- 
protecting  clauses.  After  coming  to  the  conclusion  that  it  was  the 
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intention  of  the  parties  to  enter  Into  an  agreement  conferring  a 
license,  and  further  elinlnating  the  very  essence  of  a  lease  from 
the  transaction,  that  Is,  the  possessory  estate  in  the  real  property, 
it  is  proper  for  the  City  to  add  whatever  clauses  it  wishes  to  the 
transaction  even  though  they  are  in  the  nature  of  lease  clauses 
rather  than  license  clauses.   In  other  vrords,  once  the  intention  to 
form  a  license  is  established  and  the  test  for  a  license  is  met, 
this  intention  of  the  parties  should  not  be  violated  merely  because 
the  City  surrounds  itself  with  protective  armor  in  the  form  of  pro- 
visions in  the  contract  V7hich  sets  up  the  license. 

A  license  in  real  property  is  defined  in  33  Am.  Jur.  -- 
Licenses  —  Section  91  at  page  393,  "as  a  personal  and  unassignable, 
and  ordinarily  revocable,  privilege  conferred  either  by  writing  or 
parol  to  do  one  or  more  acts  on  land  without  possessing  any  interest 
therein."   I  am  of  the  opinion  that  the  contracts  in  question  fall 
within  this  definition.  Both  parties  are  mutually  interested  in  a 
service  to  the  public  at  the  Airport  or  a  concession  as  it  is  termed 
in  the  contract.   The  City  must  allow  the  concessionaires  on  its 
property  to  perform  this  service.   No  possessory  interest  need  pass 
from  the  City  in  order  for  the  concessionaires  to  perform  this 
service. 

It  is  my  opinion,  therefore,  that  the  two  agreements  do 
not  constitute  leases  and  therefore  are  not  governed  by  provisions 
of  Section  93  of  the  Charter.  The  Public  Utilities  Commission  has 
the  power  to  enter  into  such  agreements  to  provide  for  ground  trans- 
portation for  passengers  arriving  at  or  departing  from  the  Airport. 
If,  in  its  discretion,  the  Commission  believes  it  to  be  more  bene- 
ficial for  the  convenience  of  such  passengers  or  to  provide  revenues 
to  the  City  greater  than  can  be  obtained  by  entering  into  one  agree- 
ment, the  Public  Utilities  Commission  may  enter  into  two  or  more 
agreements  to  cover  U-Drive  service  at  the  San  Francisco  Internation- 
al Airport  and,  from  what  has  been  stated.  Public  Utilities  Commis- 
sion Resolution  No.  13l|.06  is  lecal  and  valid. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 
TATJr/TiiO'C 


TO:  Mr.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2 


Opinion  No.  B3k. 
April  29,  1951^- 

SUBJECT:   HEALTH  SERVICE  SYSTEM,  PROCEDURE  TO  FIX  SALARY  OP 
SECRETARY. 

Gentlemen: 

This  office  is  in  receipt  of  a  reouest  for  opinion  as  follows: 

REQUEST 

"Pursuant   to    the   provisions   of   Section  172.1,    Subdivi- 
sion 3(d),    as  to    one   particular    job,    is   the    salary   of 
the    Secretary  to   the    Board   subject   to   the    salary   stand- 
ardization provisions    of   the    Charter,    or    should  not    the 
salary  be   fixed  by  the  Health  Service   Board   in  accord- 
ance  with   salaries   paid   similar  positions   in  other 
departments   of    the   City   and   County  of   San   Francisco?" 

OPINION 

The  povjers  of  the  health  service  board  are  found  in  §172.1  of  the 
Charter,   In  that  section,  under  subsection  3(d),  the  health  service 
board  is  granted  authority  "to  appoint  ,  .  .  such  other  employees 
as  may  be  necessary."   The  subsection  then  continues  as  follows: 
■'The  employees  .  .  .  shall  be  subject  to  the  civil  service  provi- 
sions of  the  charter  .  .  ."   And  later  in  the  section  the  author- 
ity to  fix  the  pay  of  these  employees  appears  as  follows:   "Prior 
to  July  first  of  each  year  the  health  service  board  shall  fix  the 
coiiipensation  of  its  employees,  etc," 

Subdivision  6  of  §172.1  contains  language  which  prohibits  use  of  any 
city  and  county  funds  in  the  ODeration  of  the  health  service  system 
and  reads  as  follows: 

"All  expenses  of  the  system  shall  be  borne  exclusively 
by  the  funds  of  the  system  and  the  city  and  county  shall 
not  appropriate  or  contribute  funds  in  any  manner  for  the 
purooses  of  the  system  hereby  established  and  provided." 

Section  l5l  of  the  charter,  so  far  as  whose  or  what  salary  is  to  be 
set  by  the  board  of  supervisors  reads  ss  follows: 

"The  board  of  supervisors  shall  h^ve  power  and  it  shall 
be  its  duty  to  fix  by  ordinance  from  time  to  time,  a  s  in 
this  section  provided,  all  salaries,  wages  and  compensations 
of  every  kind  and  nature,  except  pension  or  retirement  allow- 
ances, for  the  positions,  or  olaces  of  employment,  of  all 
officers  and  employees  of  all  departments,  offices,  boards 
and  coiTBiissions  of  the  city  and  county  in  all  cases  where 
such  compensations  are  paid  by  the  city  and  county." 
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Ttius,  under  section  l5l  of  the  charter  the  board  of  supervisors  is 
required  by  ordinance  to  fix  the  salary,  wage  or  compensation  of 
every  kind  and  nature  of  all  officers  and  employees  paid  by  the 
city  and  county.   The  balance  of  the  section  deals  with  t'ae  pro- 
cedure for  the  fixing  of  these  salaries,  with  which  I  am  sure  you 
are  familiar  and,  hence,  I  will  not  repeat. 

Section  172.1  of  the  charter  so  far  as  providing  for  the  method  of 
setting  the  salaries  of  the  employees  of  the  Health  Service  System, 
reads  es  follows: 

"   (d)  To  appoint  a  medical  director  and  such  other 
employees  as  may  be  necessary.   The  compensation  of 
the  medical  director  shall  be  fixed  by  the  board  and 
he  shall  hold  office  at  its  pleasure.   The  employees, 
other  than  the  medical  director,  shall  be  subject  to 
the  civil  service  provisions  of  the  charter,  provided 
that  all  employees  who  are  actually  employed  or  who 
may  be  on  military  leave  of  absence  from  eraployment  on 
the  effective  date  of  this  amendment  and  who  have  been 
continuously  employed  for  one  year  imraediately  preced- 
ing such  date  or  such  military  leave  of  absence  shall  be 
continued  in  their  respective  positions  and  classifica- 
tions as  if  appointed  thereto  after  examination  and  cer- 
tification from  a  civil  service  list  of  eligibles  and 
shall  thereafter  be  governed  by  end  be  subject  to  the 
civil  service  provisions  of  this  charter.   Prior  to 
July  1st  in  each  year  the  health  service  board  shall 
fix  the  compensation  of  its  employees,  which  compensa- 
tion shall  be  the  same  as  the  rates  of  compensation 
fixed  by  the  board  of  supervisors,  under  the  provisions 
of  section  1^1  of  this  cherter,  for  similar  classifica- 
tions and  services  in  obher  city  and  county  departments. 

ti 
•  •  • 

Section  172.1  places   the    powor  to   fix   the    compensation  of   the   employ- 
ees  of   the    health  service    system   in  the    health  service   board  and 
accordingly  it   restricts  the   power  of   the  board   of   supervisors   in 
this  regard.      (Charter,    Sec.    9)        Furthermore   the   only   salaries 
which  the   board   of    supervisors   is   authorized  to   fix,   under    section 
151,    are  those   where   the    compensation   is  paid  by   the   city  and  county, 
and  under    the   provisions   of   section  172.1  no   city  funds  may  be 
appropriated  for   any  expense    of   the   health   service    system,   which 
would  include   the    salary  of  the    secretary. 
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I   advise   you  that,    in  accordance  with  172.1   suprs ,    the    sale.ry   of 
the   secretary   of   the    health  service   board  must   be  fixed  by  the 
health  service   board  at   the    same   rate   of  compensation  fixed  by  the 
board  of   supervisors  pursuant  to    §1^1  of   the    charter   for    similar 
classes   in  other   city    and   county   departments. 

Respectfully   submitted. 


DION   R.    HOLM, 
BJW/GEB  City  Attorney 


To:      Health  Service   Board 

61  Grove   Street,    Suite   30^ 
Attn:      Mr.    Daniel  Hattrocce 


OPINIOiJ  NO.    335 
May  3,   195U 


SUBJECT:  PROCEDURE  TO  BE  POLLOIED  BY  30^-J^D  OP  SUPExlVISORS  II 
CONSIDEHIilG  SOUTHERN  P^.CIFIC  COKPAilY'S  APPLICATIO.i 
FOR  THE  RiaKT   TO  USE   CITY'S   STREETS. 


Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

R  E  e  U  E  S  T 

"There  has  been  received  in  this  office,  and  refer- 
red to  the  Chief  Administrative  Officer  for  report  and 
recommendation,  a  petition  from  the  Southern  Pacific 
Company,  copy  of  which  is  attached,  applying  for  the 
right  to  maintain,  replace  and  operate  railroad  tracks 
under,  over,  across,  along  or  upon  public  streets  in  the 
City  and  County  of  San  Francisco,  the  renewal  of  rights 
formerly  granted  under  laws  and  ordinances  cited  in  the 
attached  application.  You  will  note  that  the  Southern 
Pacific  Company  requests  enactment  of  an  appropriate 
ordinance  granting  the  rights  applied  for,  insofar  as 
the  Board  of  Supervisors  has  authority  to  grant  the  same 
under  Section  7555  of  the  Public  utilities  Code  of  the 
State  of  California. 

"As  soon  as  conveniently  possible  v;ill  you  please 
indicate  all  of  the  procedural  steps  necessary  to  be 
taken  in  the  consideration  and  processing  of  this  appli- 
cation, giving  citations  to  the  laws  and  ordinances 
pursuant  to  vjlaich  such  action  is  taken." 

OPINION 

The  procedure  v;hich  governs  the  Board's  consideration  of 
this  application  is  that  established  by  our  Charter  and  ordinances 
for  the  granting  of  a  franchise,  and  Insofar  as  there  is  any  con- 
flict betvreen  them  and  Public  Utilities  Code  Section  7555,  the 
former  control.  This  is  made  clear  by  the  last  sentence  of  Section 
7555  which  states:   "Nothing  in  this  section  imposes  any  duty  upon 
or  limits  the  authority  of,  any  city  organized  and  existing  pursuant 
to  a  freeholder's  charter,  or  any  officer  thereof."   See  also.  City 
of  Los  Anr.eles  v.  Central  Trust  Company,  173  Cal.  323* 

Southern  Pacific's  application  does  not  conform  to  the 
requirement  of  Ordinance  No.  276  (Series  of  1939)  that  a  corpora- 
tion applying  for  a  franchise  must  file  with  its  application  a 
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proposed  form  of  ordinance  granting  the  franchise  desired."  You 
should  notify  Southern  Pacific  of  this  deficiency.  A  suggested  form 
of  letter  is  attached. 

On  receipt  from  Southern  Pacific  of  its  proposed  form  of 
ordinance,  it  should  be  introduced  in  the  Board  of  Supervisors. 
Thereupon  it  is  subject  to  the  general  provisions  of  the  Charter 
respecting  the  passage  of  ordinances  and  to  all  special  provisions 
of  the  Charter  respecting  ordinances  granting  franchises,   (Ordi- 
nance No.  270,  Series  of  1939) 

You  are  familiar  with  the  general  provisions  of  the 
Charter  respecting  the  passage  of  ordinances.   (Charter  Sections 
I3-II}.)  The  special  Charter  provisions  respecting  ordinances  grant- 
ing franchises  are  as  follows: 

(a)  "No  ordinance  granting  a  franchise  shall  be  finally 
passed  within  ninety  days  of  its  introduction."  (Sec.  13) 

(b)  "No  ordinance  affecting  franchises  .  .  .  shall  ever 
be  passed  as  an  emergency  measure,  ..."  (Sec.  I6) 

(c)  "Ordinances  granting  any  public  utility  franchise  or 
privilege  shall  not  become  effective  until  sixty  days 
after  their  passage."  (Sec.  I6) 

(d)  "The  mayor  shall  have  power  to  postpone  final  action  on 
any  franchise  that  may  be  passed  by  the  supervisors 
until  such  proposed  franchise  shall  have  been  voted  on 
at  the  next  election."  (Sec.  2$) 

(e)  "No  ordinance  passed  by  the  supervisors  granting  any 
public  utility  franchise  or  privilege,  shall  go  into 
effect  until  the  expiration  of  sixty  days  from  the  date 
it  becomes  final.  At  the  end  of  such  sixty  days  such 
ordinance  shall  be  in  force  and  effect,  unless  within 
that  period  there  shall  be  filed  with  the  registrar  a 
petition  signed  by  registered  voters  equal  in  namber  to 
five  percent  of  the  entire  vote  cast  for  mayor  at  the 
last  preceding  regular  municipal  election,  requesting 
that  such  ordinance  be  submitted  to  the  electors r   In 
case  such  petition  is  filed,  such  ordinance  shall  not 
go  into  effect  until  approved  by  a  majority  of  the 
voters  voting  thereon  at  a  general  or  special  election." 
(Sec.  179) 

In  brief  the  ordinance,  upon  its  introduction,  should  be 
referred  to  committee,  '.hen  reported  out  of  committee,  it  shall  be 
read  and  voted  upon  at  two  separate  meetings  of  the  Board  which 
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shall  be  at  least  five  days  apart,  and  the  second  of  which  shall  be 
at  least  90  days  after  its  introduction.   (Charter  Section  13)   If 
passed  by  the  Board  the  ordinance  goes  into  effect  upon  the  expira- 
tion of  60  days  from  the  date  of  its  approval  by  the  mayor,  unless 
a  referendum  petition  has  in  the  meanti/ae  been  filed.   (Charter 
Section  179) 

In  the  above  discussion  I  have  not  mentioned  Section  123 
of  the  Charter  which  provides  that  "any  ordinance  granting  any  new 
franchise  for  the  operation  of  any  public  utility  whose  franchise 
has  expired,  or  is  about  to  expire,  must  be  referred  and  submitted 
to  a  vote  of  the  electors.   ..." 

In  my  opinion  Section  123  does  not  apply  to  the  granting 
by  the  City  and  County  of  San  Francisco  of  a  franchise  to  Southern 
Pacific  Company  to  use  and  cross  its  streets.   This  for  tvjo  reasons: 

(1)  A  railroad  of  this  character  obtains  its  general  franchise  and 
authority  to  operate  a  railroad  from  the  State.  (Civic  Center  Assn. 
V.  Railroad  Comm.,  175  Cal.  l+Ij-l,  i|50)  '.'hile  a  railroad  corporation 
cannot  use  the  streets  of  the  City  and  County  v;ithout  obtaining 
therefrom  a  franchise  to  do  so  (see  Pub.  Util.  Code  Sec.  7555)*  such 
a  fraiTChise  is  in  the  nature  of  an  easement  and  is  not  one  for  the 
"operation"  of  a  public  utility.   Comparison  of  Section  123  with 
Section  179  shows  that  the  Charter  recognizes  such  a  distinction, 

(2)  Section  123  is  xv'ithin  the  group  of  Charter  sections  (119-133) 
concerned  with  the  operation  by  the  City  and  County  of  its  ov/n  pub- 
lic utilities.   Section  119  declares  it  to  be  the  policy  "that 
public  utilities  shall  be  gradually  acquired  and  ultimately  o^^/ned 
by  the  city  and  county."   This  section  obviously  does  not  apply  to 
an  interstate  railroad.  Nor  can  the  following  sections  be  stretch- 
ed to  cover  an  interstate  railroad,  '..'hat  the  above  o_uoted  language 
of  Section  123  means  is  that,  in  vievr  of  the  City's  policy  of  event- 
ually acquiring  and  ovining  its  own  public  utilities,  the  granting  of 
any  nev/  franchise  for  the  operation  of  any  public  utility  x^rhich  the 
City  and  County  could  acquire  and  operate  must  be  referred  to  the 
electors.   This  provision  was  inserted  because  the  granting  of  such 
a  franchise  vjould  in  a  sense  run  counter  to  that  policy.   Since  the 
City  and  County  could  not  acquire  and  operate  an  interstate  rail- 
road. Section  123  ^^as  no  application  to  the  granting  of  a  franchise 
to  Southern  Pacific  for  use  of  the  City's  streets. 

You  are  advised  accordingly. 

Respectfully  submitted, 

G23/BJ^'J 

DlOi^  R.  HOLH,  City  Attorney 
TO:   John  R.  licC'rath,  Clerk 
Board  of  Supervisors 
235  City  Hall,  San  Prancisco 


(Form) 


Souttiern  Pacific  Company 

65  Market  Street 

San  Francisco,  California 

Attention  Mr.  J.  W.  Corbett, 
Vice  President 


Re:   Application  Re  Maintenance  Of 

Railroad  Tracks,  Dated  March  23,  19514-. 


Dear  Sir; 


Reference  is  made  to  your  application, 
above.   May  I  call  your  attention  to  Ordinance 
No,  276,  Series  of  1939,  v/hich  requires  that  the 
applicant  for  a  franchise  must  file  with  its  appli- 
cation a  proposed  form  of  ordinance  granting  the 
franchise  desired.   A  copy  of  Ordinance  No,  276  is 
attached  for  your  information.   You  did  not  file  a 
proposed  form  of  ordinance  with  your  apolication. 
Will  you  please  forward  the  form  of  ordinance  you 
wish  to  propose.   It  will  thereupon  be  introduced 
in  the  Board  of  Supervisors, 

Yours  very  truly. 


JOHN  R.  McGRATH,  Clerk 
of  the  Board. 


OPINION  NO.  836 
May  5,  195^ 


SUBJECT:   PO'/ffiR  OF  PUBLIC  UTILITIES  COMMISSION  AND  BOARD  OF 
SUPERVISORS  TO  MAKE  APPROPRIATION  TO  GENERAL  FUND 
FROM  OPERATING  FUND  OF  SAN  FRANCISCO  WATER  DEPART- 
MENT FOR  IN  LIEU  TAX  PAYMENT;  LEGALITY  OP  TRANSFER 
OF  FUNDS  BY  CONTROLLER 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"By  supplemental  budget  request,  recommended  by  the 
General  Manager  and  Chief  Engineer  of  the  Water 
Department,  approved  by  the  Public  Utilities  Com- 
mission, and  approved  by  the  Mayor,  the  Board  of 
Supervisors  included  the  subject  $106,200  item  in 
the  annual  budget  and  appropriated  the  amount  in  the 
annual  appropriation  ordinance.  Ordinance  No.  7S23j 
approved  June  3.  1953.  for  the  fiscal  year  1953-195^. 

"May  I  legally  transfer  this  $106,200  to  the  General 
Fiind?" 

OPINION 

In  my  opinion  you  may  not  legally  transfer  the  subject 
appropriation  in  the  amovrnt  of  ^106,200.00  to  the  General  Fund  from 
the  Water  Operating  Fund  of  the  San  Francisco  Water  Department. 

Section  12?  of  the  Charter  provides  as  follows: 

"Receipts  from  each  utility  operated  by  the  commission 
shall  be  paid  into  the  city  and  coujity  treasury  and 
maintained  in  a  separate  fund  for  each  such  utility. 
Appropriations  from  such  funds  shall  be  made  for  the 
follov/ing  purposes  for  each  such  utility  in  the  order 
named,  viz:  (a)  for  the  pa:vTiient  of  operating  expenses, 
pension  charges,  and  proportionate  payments  to  such 
compensation  and  other  insurance  and  accident  reserve 
funds  as  the  co-iimission  may  establish  or  the  board 
of  supervisors  may  require;  (b)  for  repairs  and 
maintenance:  (c)  for  reconstruction  and  replacements 
as  hereinafter  described;  (d)  for  the  payment  of 
interest  and  sinking  funds  on  the  bonds  issued  for 
acquisition,  construction  or  extensions;  (e)  for 
extensions  and  improvements,  and  (f)  for  a  surplus  fund. 
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Appropriations  from  utility  revenues  must  be  made  for  the 
purposes  specified  and  in  the  order  named  in  the  section.   (See 
Opinion  of  City  Attorney^  No.  5,  January  15,  1526;  Opinion  of  City 
Attorney,  No.  3108,  February  l4,  1940;  Opinion  of  City  Attorney, 
No.  827,  August  20,  193^.  Uhl  vs.  Badaracco,  199  Cal .  270.)  There 
is  no  provision  in  the  section  for  an  appropriation  from  such 
revenues  to  the  general  fund  in  lieu  of  taxes. 

Legal  tax  payments  are  an  operating  expense.  However,  under 
the  provisions  of  Section  1,  Article  XIII  of  the  Constitution,  the 
Water  Department  has  no  legal  liability  to  pay  taxes  to  the  City 
and  County  and  an  in  lieu  tax  payraent  cannot  be  legally  justified 
as  an  operating  expense. 

My  predecessor,  Mr.  John  J.  0 'Toole,  considered  substan- 
tially the  same  problem  in  an  opinion  to  the  Manager  of  Utilities 
dated  December  26,  1939;  No.  308o.   A.  copy  of  that  opinion  was 
forwarded  to  you  and  may  still  be  in  your  files.   One  question 
considered  by  Mr.  0 'Toole  in  the  opinion  was  whether  the  Board  of 
Supervisors  could  by  ordinance  compel  the  San  Francisco  Water 
Department  to  pay  to  the  general  fund  the  difference  between  the 
amount  of  taxes  that  v;ould  ordinarily  be  chargeable  against  Water 
Department  properties  in  the  City  and  County  and  the  amount  of 
charges  to  City  and  Covuity  departments  for  services  rendered  by 
the  Water  Department  if  the  taxes  for  the  fiscal  year  proved  to 
be  in  excess  of  the  amount  of  the  service  charges. 

Mr.  0' Toole  concluded,  consistently  with  my  conclusion 
herein,  that  such  an  ordinance  v;ould  be  invalid,  and  pointed  out 
as  follows : 

"Under  the  provisions  of  Section  1,  Article  XIII 
of  the  Constitution  of  the  State  of  California, 
property  belonging  to  the  United  States,  this  state, 
or  to  any  city  and  county,  or  any  municipality  within 
this  state  shall  be  exempt  from  taxation,  except  such 
lands  and  improvements  thereon  located  outside  the 
county,  city  and  county  or  municipal  corporation  owning 
the  same  as  were  subject  to  taxation  at  the  time  of  the 
acquisition  of  the  same  by  said  county  or  city  and  county. 

"This  practically  means  that  lands  or  improvements 
owned  by  the  city  and  county  and  lying  within  the  boun- 
daries thereof  are  exempt  from  taxation.   Therefore  there 
is  no  particular  reason  why  any  amount  should  be  set 
aside  or  set  up  for  taxes  on  any  property  owned  by  the 
San  Francisco  Water  Department  within  the  confines  of 
the  city  and  county. 
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"I  am  not  unmindful  of  the  provisions  of  Section 
64  of  the  Charter  which  deals  with  the  power  of  the 
Controller  over  the  accounting  forms  of  all  officials 
and  departments.  This  section  places  certain  obliga- 
tions upon  the  Controller  as  to  how  the  accounts  shall 
be  set  up  and  kept.  This  power  comes  from  the  charter 
direct J  and  cannot  be  augmented  by  ordinance.  The 
same  section  provides  that  the  Public  Utilities  Com- 
mission shall  maintain  separate  accounts  for  each 
utility. 


"There  is  nothing  in  the  section  which  gives  to 
the  Controller,  or  to  the  Utilities  Commission  or  to 
the  Board  of  Supervisors  the  right  to  charge  any  of 
these  expenses  (including  taxes)  back  to  the  utilities ^ 
and  the  provisions  of  the  section  are  raerely  for  the 
information  of  our  fiscal  officers  and  of  the  public 
generally,  and  this  section  cannot  be  made  the  basis 
of  any  appropriation  ordinance." 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TB/TATJr 

TO:  Mr.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2 


SUBJECT:      CORONER'S   DUTY   IN   .^E   RrJLEASE   OF 
BODIES   TO   PERSONS   OTHER  THaN 
RELATIVES. 


OPINION  NO.    837 
May  11,    1951+ 


Dear   Sir: 

This  office  is  in  receipt  of  7^our  request  for  opinion  as 
follows: 


R  E 


U  E  S  T 


"In  accordance  vrith  Section  7110  and  7111  of  the  Health 

&  Safety  Code  it  has  been  ray  practise  to  release  bodies 

which  are  in  ray  custody,  to  any  funeral  director  which  the 

nearest  blood  relative  may  designate.   This  I  do  regardless 
of  the  source  of  the  funds  for  the  funeral. 

"When,  however,  there  is  no  blood  relation  to  take  charge, 
we  have  not  allowed  friends  or  interested  organizations  to 
authorize  release  of  the  body  unless  they  are  defraying  the 
expenses.   If  they  do  not  actually  pay  the  expenses  we  feel 
they  have  no  reasonable  authority  to  act  and  wc  release  the 
case  to  the  funeral  director  next  on  our  rotation  list,  or  to 
the  mortician  holding  the  county  contract  for  indigent  burial. 

"Accordingly,  when  a  friend  or  interested  organization 
wishes  to  take  charge  wc  require  that  they  sign  the  release 
order  as  ''friend  (or  organization  name)  defraying  funeral  ex- 
penses .  ' 

"The  question  has  now  arisen,  because  one  such  organiza- 
tion does  not  wish  to  state  on  the  order  that  they  are  defray- 
ing expenses,  whether  it  is  within  my  discretion  to  require 
that  they  so  state,  and  whether  it  is  proper  to  so  require. 

"It  is  my  belief  th:.t  my  records  should  show  the  reason 
for  the  friend  taking  the  authority  to  release  the  remains  and 
serves  to  protect  me  against  the  charge  that  I  preferentially 
or  arbitrarily  allowed  someone  other  than  a  relative  to  desig- 
nate a  particular  funeral  director  without  good  cause.   I  can 
see  that  if  this  requirement  is  not  held  tc,  anyone  vh  0  cares 
to  and  for  whatever  reason,  without  any  evident  obligation, 
could  present  himself  as  a  friend,  and  direct  the  release  of 
the  body  to  a  particular  funeral  director.   This  would  then 
deprive  the  next  funeral  director  on  the  rotation  list  of  what 
would  properly  have  been  his  case. 

"May  I  have  your  opinion  or  advice  on  whether  I  nay  con- 
tinue the  present  practises  described." 
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OPINION 


Section  7100  of  the  Health  and  Safety  Code  emamerates  the 
persons  ^^ho  have  the  right  and  duty  to  control  tho  disposition  of 
deceased  persons.   Only  relatives  are  therein  named,  with  the 
further  proviso  that  the  decedent  may,  "prior  to  his  death,  .... 
direct  the  preparation  for,  type  or  place  of  interment  of  his  re- 
mains, either  by  oral  or  written  Instructions."   The  same  enumera- 
tion is  contained  in  Section  7III  ^s  "Persons  authorized  to  order 
interment,"  with  the  addition  of  "a  person  who  has  acquired  the 
right  to  control  the  disposition  of  tne  remains."   Where  the  duty 
does  not  devolve  upon  any  other  person  in  tho  State  or  if  such 
person  cannot  after  reasonable  diligence  be  found,  tho  coroner  is 
required  to  inter  the  remains.   (Gov.  Code,  §27ij.fc'0;  Health  and 
Safety  Code,  t§710i|,  7105.) 

Unless  enumerated  in  the  above-cited  provisions,  no  person 
or  organization  can  assert  any  original  right  to  act  in  the 
premises.   Pursuant  to  his  ministerial  power  to  "cause  /the  hoA^/ 
to  be  interred  decently"  (Gov.  Code,  §27ij.60),  the  coroner  may  dele- 
gate his  right  to  control  disposition.   However,  since  the  basic 
duty  and  obligation  i^  the  coroner's,  he  may  require  any  interested 
friend  or  organization  to  agree  to  defray  the  cost  of  interment  as 
a  condition  of  that  delegation.   (Health  and  Safety  Code,  §7110.) 

For  the  foregoing  reasons  you  are  hereby  advised  that  you 
may  continue  to  require  any  person  or  organization  who  wishes  to 
take  charge  of  the  body,  and  vriio  is  not  otherwise  authorized  to  do 
so  by  the  Code,  to  sign  tho  release  order  as  "friend  (or  organiza- 
tion name)  defraying  funeral  expenses." 

Respectfully  submitted, 
DION  R.  HOLM,  City  Attorney. 


TO:  DR.  HENRY  W.  TURKEL,  M.D. 
Coroner,  City  and  County  of 
San  Francisco 
j     650  Merchant  Street 
I      San  Francisco  11 


Era/RS 


837-A 
May  5,  1951*. 

SUBJECT:  AUTHORITY  TO  AMEND  CHARTER  TO  ESTABLISH 
QUALIFICATIONS  OP  CORONER . 

Mr,  John  R.  McOrath 
Clerk,  Board  or  Supervisors 
235  City  Hall 
San  pranclaco  2 

Dear  Mr,  McOrath: 

In  answer  to  your  letter  dated  March  23$  19$k»   r®  the  above  subject  matter, 
I  wish  to  advise  you  as  Tollows: 

Section  214.000 oi'  the  Government  Code,  which  provides  that  the  offices  of  a 
county  are  "•  •  .  •  (m)  coroner.  •  •",  establishes  the  coroner  as  a  county 
officer. 

Section  &kt   Article  XI  of  the  Constitution  of  the  State  of  California 
recides  what  a  charter  may  contain  concerning  a  county  ofilcer  and  reads 

as  follows: 

"It  shall  be  competent  in  any  charter  framed  in  accordance 
with  the  provisions  of  this  section,  or  Section  8  of  this  article, 
for  any  city  or  consolidated  city  and  county,  and  plenary  authority 
is  hereby  granted,  subject  only  to  the  restrictions  of  this  article, 
to  provide  therein  or  by  amendment  thereto,  the  manner  in  which,  the 
method  by  which^  the  times  at  which,  and  the  terms  Jbr  which  the  sev- 
eral county  and  munlclpai  officers  and  employees  whose  compensation 
is  paid  by  such  city  or  city_  and  county,  excepting,  j^e^s  o^  *^ 
superior  court ,  shall  be  elected  or  appointed*  ,and  for  their  recall 
or  remoyajl.,  and  for  their  compensation,  and  for  the  ntimber  of  depu- 
,  clerki 


.es,  clerks  and  other  employees  that  each  shall  have,  and  for  the 
compensation,  method  of  appointment,  qualifications,  tenure  o± 
office  and  removal  of  such  deputies,  clerks  and  other  employees. 
All  provisions  of  any  charter  of  any  such  city  or  consolidated 
city  and  county,  heretofore  adopted,  and  amendments  thereto, 
which  are  in  accordance  herewith,  sut*  hereby  confirmed  and 
declared  valid."   (emphasis  added) 

In  the  case  of  CROWLEY  vs.  PRSUD,  132  Cal.  i440,  the  Supreme  Court  of 
the  State  of  California  construed  the  above  section  prior  to  amendment 
which  added  the  following-,  language: 

"For  the  nuiafcer  of  deputies,  clerks  and  other  employees  that 
each  (officer)  shall  have  and  roo?  the  compensation,  method  of 
appointment,  (luallficationsa  tenure  of  ofrlce  and  removal  of 
such  deputies  and  other  employees." 

In  its  construction  of  the  section  as  it  read  prior  to  the  above  language 
being  added,  the  court  said  at  page  ki\k  of  the  opinion  as  follows: 

"By  section  8^,  power  over  county  officers  is  given  to  the 
municipality,  only  to  the  extent  of  providing  for  the  manner 
of  their  election,  and  their  terms  of  ofrlce  and  compensation. 
As  to  their  deputies, --and  they  alone  are  involved  in  this 
section,— the  only  power  granted  is  to  provide  'for  the  nvimber 


867-A 
Key  5,  1951^ 
#2 

of  deputies  that  each  shall  have,  and  lor  the  compensa- 
tion payable  to  each  or  such  deputies. »   By  no  reasonable 
stretch  oi'  construction  can  this  be  held  to  include  the 
power  to  prescribe  the  gualiricat ions  oi'  such  deputies,  by 
any  mode  or  process  whatever , " 

Again,  in  GALLI  vs.  BROWN,  100  Cal.  App,  2d,  7614-,  at  page  777,  the  court 
in  construing  the  authority  oi  a  chartered  city  to  deal  vdth  the  ques- 
tion of  county  officers  stated  as  follows: 

"It  is  elementary  law  that  a  charter  provision  relating 
to  county  of .  icials  is  valid  only  if  authorised  by  the  state 
Constitution.  In  this  respect,  the  authority  as  to  consol- 
idated cities  and  counties  must  b©  fovxnd  if  it  exists  in 
article  XI  of  the  Constitution,  fOid  particularly  in  section 
8i,  There  are  many  cases  holding  that  San  Francisco  cannot 
regulate  county  officers  unless  authority  is  found  in  section 
8i.  Thus,  in  NICHOLL  v.  KOSTEH,  157  Cal.  klb   /lO^  ?.  302/, 
Sen  Francisco  attei!5>ted  to  ilx  the  compensation  of  ascistroit 
county  probation  officers.  At  that  time  section  8^  conferred 
no  such  authority.  It  was  held  that  the  city  did  not  possess 
this  authority.  Subsequently  section  Bi  was  eioended  to  confer 
such  authority. 

"Similarly,  in  CROWLEY  v.  FREUD,  132  Cal.  l^^O  ^6]+  P.  696/, 
San  i-rancisco  attempted  to  fix  the  qualifications  of  deputies 
in  certain  county  offices..  At  that  tijiis  section  &|  did  not 
expressly  conl'er  that  power-.  It  was  held  that  San  Francisco 
possessed  no  such  powe  .   This,  too,  resulted  in  an  express 
amendment  to  section  8-|  conferring  the  power  to  fix  such 
qualirications. 

"In  KAHN  V.  SUTRO,  XIm.  Cal.  316  /l+e  P.  67,  L.R.A.  620/ 
San  Francisco  attempted  to  regulate  the  election  of  its  dis- 
trict attorney  and  some  other  county  officers  contrary  to  the 
general  state  law.  Since  no  such  povrer  was  then  contained  in 
the  Constitution  ,  it  was  held  that  Sfci.  Francisco  had  no  such 
power.  A  subsequent  amendment  now  confers  that  po>fer» 

"Section  8-1  of  article  XI  in  no  way  authorizes  a  consol- 
idated city  and  county  to  fix  the  liability  of  Its  county 
officers.  The  pertinent  provision  is  subdivision  1+  of  sec- 
tion 8^.   So  far  as  here  pertinent,  it  provides:   'It  shall 
be  competent  in  any  charter  framed  in  accordance  with  the 
provisions  of  this  section,  or  section  eight  of  this  article, 
for  any  city  or  consolidated  city  and  county,  and  plenary 
authority  is  hereby  granted,  subject  only  to  the  restrictions 
of  this  article,  to  provide  therein  or  by  amendment  thereto, 
the  manner  in  which,  the  method  by  which,  the  tiraes   at  which, 
and  the  ter>ms  for  which  the  several  county  and  mvinicipal 
officers  and  eiiployees  whose  compensation  is  paid  by  such 
city  or  city  and  county,  excepting;  Judges  of  the  superior 
court,  shall  be  elected  or  appointed,  and  for  their  recall 
and  removal,  and  for  their  compensation,  and  for  the  number 
of  deputies,  clerks  and  other  employees  that  each  shall  have, 
and  for  the  compensation,  method  of  appointment,  qualifications. 
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tenure  of  orriee  and  removal  of  such  deputies,  clerks 

and  other   ©rplnytea.  ♦" 

It  is  my  opinion  on    ciie  basis   oi'   the   lan^.-ua;';,©   oi   aeovion  6^  oi' 
Article  XI,    together  with  the  two  cases  frorti  which  i  havo   quoted, 
that  no  amendrnenti  could  be  proposcjd   to   our   charter  which  would 
impose   qualiiicationa   upon  the  position  oi   coroner.      Consequently, 
I   have  not  dravm   Uie   legislation  requested  in  your   letter,   I 
recotnmend    that,    i-    ulit   cl.sri.^o   eouihl    -y  the  Eoard  ox"  Supervisors 
is  to  be   accomplished,   a  constitutional   f.'nsndnent   c  e   prepared 
which  would   iiiser  .'    vhe   Ford  ^^qualificationr.'*   in  that  portion  oi 
section  8^  oi    Article  XI  which  deals  with  what   a  charter  may 
contain  concemiii^    couiiLy  and  nunicipnl  oiticers. 

Yours   tr;.,ly, 

JXLOU  H«   HOL>: 
Gity  Attorney 


BJW 


OPINION  NO.    838 
May  25,    19Bk 

SUBJECT:      SHERIFF'S    JAIL  STORES  AND    INMATE  VJELFARE  FUND, 
HANDLING   CHARGE. 

Dear  Sir: 

This  office  la  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"May  I  respectfully  request  that  your  office  submit 
to  us,  at  your  earliest  convenience,  an  opinion  all  with 
reference  to  the  operation  of  the  Sheriff  s  Jail  Stores 
and  the  Inmate  VI  elf  are  Fund. 


"Section  65  of  the  San  Francisco  Municipal  Code,  under 
paragraph  'D'  states:  That  portion  of  the  sales  price  which 
represents  the  handling  charge  shall  be  credited  to  the 
General  Fund, 

"The  reason  for  the  request  of  the  opinion  is  that  the 
Controller's  Office  has  deducted  10^  of  the  gross  sales  to 
be  returned  to  the  General  Fund;  however,  for  the  fiscal 
year  1952-53  the  Controller  deducted  Q%   of  the  top  allowing 
the  balance  of  the  profits  to  remain  in  the  Inmate  Welfare 
Fvind. 

"It  is  my  thought  that  this  opinion  should  be  forthcoming 
for  the  reason  that  this  office  does  not  wish  to  be  open  to 
criticism  at  some  future  date  for  the  deduction  of  8%  of  the 
gross  for  administration.   I  have  consulted  with  legislators 
and  judges  and  their  belief  is  that  8%  of  the  gross  sales  is 
not  in  accordance  with  Section  253^0  of  the  Government  Code 
or  Sub-section  'D'  of  Section  65  of  the  San  Francisco  Mvinicipal 
Code, 

"Attached  hereto  is  a  report  from  the  Controller  dated 
November  12,  1952,  wherein  you  will  note  that  Information  is 
not  attached  as  to  how  the  Controller  arrives  at  the  figiore 
of  lOfo  for  former  years  and  8%  for  the  last  fiscal  year. 

"I  would  appreciate  receiving  this  ruling  at  your 
earliest  convenience." 
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OPINION 


It  is  my  opinion  that  the  practice  of  the  Controller  in 
deducting  8fi  of  the  gross  sales  price  of  articles  sold  in  the  Sher- 
iff s  Jail  Stores  and  the  crediting  of  said  amount  to  the  General 
Fiind  is  legal  and  is  not  in  violation  of  Penal  Code  Section  [{.025 
and  Section  65  of  the  San  Francisco  Mxmicipal  Code. 

Inasmuch  as  the  funds  to  start  and  operate  the  Sheriff  s 
Jail  Stores  were  and  are  provided  by  appropriation  made  by  the  Board 
of  Supervisors,  all  moneys  received  for  sales  are  received  first  to 
reimburse  the  City  and  County  to  the  end  that  the  said  stores  will 
be  "self-supporting"  and,  thereaifter,  for  the  purpose  of  creating 
a  balance  for  the  Inmate  V.'elfare  Fund.  V.hen  merchandise  for  sale 
in  said  stores  is  purchased  through  the  Purchaser  of  Supplies  of  the 
City  and  County  of  San  Francisco,  there  is  necessarily  involved  a 
cost  of  servicing  said  operation,  involving  as  it  does  the  use  of 
personnel,  accounting  and  clerical  work,  etc.  The  purchasing  of 
said  supplies  through  the  City  and  County  Purchaser  is  of  course 
proper  (See  Government  Code  Section  25501  and  Charter  Section  88, 
also  Municipal  Code  Section  61^.),   It  must  be  assumed  that  a  reason- 
able charge  for  servicing  the  stores  by  the  Purchaser  of  Supplies 
was  intended  by  the  legislature.   Section  i|.025,  subsection  (b)  of 
the  Penal  Code  states:  "The  sale  prices  of  the  articles  offered  for 
sale  shall  be  fixed  by  the  sheriff  at  such  araovints  as  will  render 
the  jail  store  self-supporting  and,  in  addition,  will  provide  a 
small  margin  of  profit.  .  ."  The  legislature  must  have  contemplated 
that  the  Sheriff  would  fix  such  sale  prices  at  an  amount  which 
properly  would  cover  the  cost  of  the  Pvirchaser'  s  servicing  of  said 
stores. 

A  handling  charge  of  Q%   of  the  gross  sales  price  for  the 
services  of  the  Purchaser  of  Supplies  is  not  only  reasonable  but 
obviously  a  modest  charge  which  is  properly  deductible  from  the 
gross  sales  price  before  any  "profit"  is  available  for  deposit  in 
the  Inmate  'elfare  Fvmd  within  the  contemplation  of  Penal  Code 
Section  U.025,  subsection  (b). 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

djk/lsm 

To:  Dan  Gallagher,  Sheriff 

City  and  Covinty  of  San  Francisco 

333  City  Hall 

San  Francisco  2,  California 


OPINION  NO.  839 
May  25,  195U 


SUBJECT:   DOTIES  OF  COUNTY  CLERK  (REGISTRAR  OP  VOTERS) 
UNDER  SECTION  28i|2,  ELECTIONS  CODE,  RELATIVE 
TO  THE  CALLING  OP  ORGANIZATIONAL  I-IEETING  OP 
COUNTY  CENTRAL  COMMITTEE. 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

''^I  call  your  attention  to  the  language  in  Section 
28i|2  of  the  Elections  Code  referring  to  counties  with 
less  than  twenty  Assembly  Districts,  and  with  particu- 
lar reference  to  the  language  which  was  added  to  the 
section  by  Statutes  1953>  Chapter  767,  as  follows: 

'•'•Every  other  County  Central  Committee  shall  meet 
in  the  Courthouse  at  its  county  seat  upon  call  which 
shall  be  given  by  the  County  Clerk  of  said  county  in 
quarters  to  be  arranged  or  provided  for  by  the  County 
Clerk  of  said  county...'  etc. 

'''Prior  to  the  1953  amendment  there  was  no  mention 
in  the  Code  of  the  meeting  of  the  County  Committee  being 
upon  call  given  by  the  County  Clerk.   This  additional 
language  in  the  section  ...  'At  such  meeting  such  County 
Central  Committee  shall  organize  by  selecting  a  chairman, 
a  secretary,  and  such  other  officers  and  committees  as 
it  deems  necessary  for  carrying  on  the  campaign  of  the 
party...'  raises  the  question  of  whether  or  not  the 
County  Clerk  should  preside  at  the  opening  of  the  meet- 
ing until  temporary  officers  are  elected. 

"The  following  section  28i|3  provides  that  the  County 
Clerk  shall  mail  or  otherwise  deliver  to  the  Secretary  of 
State  a  certificate  showing  the  chairman  of  each  County 
Central  Committee  in  each  county, 

"In  view  of  the  additional  language  in  Section  28[j.2 
as  amended  in  1953,  what  are  the  duties  of  the  County 
Clerk  in  calling  the  meeting  of  the  new  County  Central 
Committee  after  the  primary  election." 
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OPINION 

The  request  deals  solely  with  an  Interpretation  of  the  new 
language  added  to  Section  28i|.2  of  the  Elections  Code  by  the  Legisla- 
ture during  the  1953  session.   Section  23[|.2,  insofar  as  it  applies 
to  San  Francisco,  reads  as  follows: 

(NOTE:   The  portion  added  by  the  1953  session 

of  the  Legislature  appears  underlined.) 

^'§  28U2.  <>       <>       v>   ^^  -:>       ^^  -y^       i>       v^   ^^   ^^   ^^ 

"Every  other  county  central  committee  shall  meet  in  the 
courthouse  at  its  county  seat,  upon  call  vjhich  shall  be 
given  by  the  county  clerk  of  said  county  and  in  quarters 
to  be  arranged  or  provided  for  by  the  county  clerl:  of 
said  county,  on  the'  second  Tuesday  in  July  following  the 
direct  primary,  except  that  in  any  year  in  which  a 
national  political  party  shall  have  set  the  national  con- 
vention of  the  party  to  include  such  date,  the  existing 
executive  committee  of  the  county  central  committee  of 
that  party  shall  set  the  date  of  the  meeting,  not  to 
exceed  30  days  after  the  date  above  specified.  At  such 
meeting  such  county  central  committee  shall  organize  by 
selecting  a  chairman,  a  secretary,  and  such  other  officers 
and  committees  as  it  deems  necessary  for  carrying  on  the 
campaign  of  the  party." 

In  reading  this  section,  it  must  be  understood  that  the 
use  of  the  term  "county  clerk''  refers  to  Registrar  of  Voters.   (See: 
Elections  Code,  section  I?.)   The  section  as  amended  does  not  give 
any  authority  or  discretion  to  the  County  Clerk  (Registrar  of  Voters) 
to  choose  the  date  on  which  the  meeting  shall  be  held,  but  only 
authorizes  him  to  make  the  call,  which,  in  effect,  is  a  grant  of 
power  to  him  to  set  the  time  of  day  at  which  the  meeting  will  convene. 
In  State  v.  Hall,  ikh   Pac.  klS   (Ore.)  the  Supreme  Court  of  Oregon,  in 
construing  the  phrase  ''call  of  a  meeting,''  stated  at  page  478: 

'''A  call  of  a  meeting  in  the  legal  sense  of  the  term,  is 
a  summons  or  notice  to  the  parties  entitled  to  meet, 
directing  them  to  do  so.   ...   It  implies  a  communica- 
tion of  that  purpose  or  notice  to  the  parties  to  be 
affected.'-' 

This  is  the  only  discretionary  power  placed  in  the  County  Clerk 
(Registrar  of  Voters),  A  checking  of  the  section  as  it  read  previous 
to  this  amendment  shows  that  no  time  of  day  was  specified,  and  no 
person  designated  to  make  the  call.  Since  this  is  the  only  change 
in  the  language  of  the  section,  I  see  no  occasion  to  extend  the  plain 
language  of  the  section  beyond  this  duty. 
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The  section  might  be  construed  so  as  to  require  the  Regis- 
trar of  Voters  to  preside  at  this  meeting,  but  such  an  interpretation 
would  lead  to  the  conclusion  that  the  general  duties  of  the  County 
Clerk  (Registrar  of  Voters)  are  incompatible  with  the  requirement 
that  he  preside  at  a  political  meeting  in  his  county.   To  construe 
the  section  to  require  that  he  preside  until  temporary  officers  are 
chosen,  would  mean  that  in  a  number  of  cases  a  member  of  a  different 
party  would  be  presiding  over  the  deliberations  of  a  County  Central 
Committee,  Since  the  Elections  Code  charges  the  County  Central  Com- 
mittee with  the  duty  of  conducting  the  campaigns  of  its  party  (^2831 
and  2832,  Elections  Code),  it  does  not  appear  reasonable  that  the 
legislature  intended  a  public  officer  to  preside  at  its  organization- 
al meeting,  A  further  difficulty  would  be,  that  because  of  the 
necessity  of  calling  these  meetings  on  the  same  day,  the  County  Clerk 
(Registrar  of  Voters)  would  not  be  in  a  position  to  preside  at  all 
the  meetings  if  they  were  being  conducted  simultaneously. 

I  conclude,  therefore,  that  the  amendment  to  Section  281^2 
of  the  Elections  Code  merely  places  the  additional  requirement  upon 
the  Clerk  (Registrar  of  Voters)  to  set  the  time  of  day  for  the  meet- 
ing and  to  issue  the  call  and  to  furnish  the  necessary  quarters  for 
conducting  the  meeting. 

The  only  other  duty  that  is  required  of  the  County  Clerk 
(Registrar  of  Voters),  so  far  as  the  County  Central  Committee  is 
concerned,  is  contained  in  Section  28[|.3,  Elections  Code,  where  it 
recites: 

"(He)  shall  ...  ascertain  who  is  the  newly  elected  chair- 
man of  each  county  central  committee,  and  shall  mail  a 
certificate  to  that  effect  to  the  Secretary  of  State." 

Nothing  in  this  section  would  imply  or  require  that  the  County  Clerk 
(Registrar  of  Voters)  conduct  the  organizational  meeting  of  the 
County  Comraittee. 

I  advise  you,  therefore,  that  the  County  Clerk  (Registrar 
of  Voters)  in  San  Francisco  is  only  required  to  call  the  meeting  and 
designate  the  time  and  place  of  the  meeting  and  that  vrhen  this  has 
been  accomplished,  outside  of  transmitting  the  certificate  to  the 
Secretary  of  State  stating  who  is  elected  chairman  of  the  various 
county  committees,  he  has  accomplished  all  that  is  required  of  him 
by  the  Elections  Code  relating  to  County  Central  Committees. 

Respectfully  submitted. 


BJ;J:LSM  DION  R.  HOLM 

City  Attorney 
TO:   DEPARTMENT  OP  FINANCE  AND  RECORDS 

Attention:  Ben  H.  Kline,  Director 

220  City  Hall,  San  Francisco  2 


OPINION  NO.    81+0 
May  25,    1951+ 

SUBJECT:      MEDICAL  DIRECTOR   HEALTH  SERVICE  SYSTEM  PROCEDURE 
IN  FIXING  SALARY. 

Gentlemen: 

This   office   is    in  receipt   of  a  reouest  for  otsinion  as 

follows: 

REQUEST 

"At  the  meeting  of  the  Health  Service  Board  on 
Tuesday;  March  23d,  195ij-j  it  was  duly  moved  and 
seconded  that  you  be  reouested  to  render  your 
opinion  on  the  following. 

"Pursuant  to  the  provisions  of  Section  172.1  of 
the  Charter,  subdivision  3  (d),  the  Health  Service 
Board  is  given  the  authority  to  fix  the  co.npensetion 
of  the  Medical  Director.   Inasmuch  as  the  compensation 
so  fixed  shall  be  reflected  in  the  annual  Salary  Ordi- 
nance, does  the  salary  as  enumerated  indicate  that  said 
salary  is  for  services  in  full,  or  is  it  necessary  to 
shovr  that  the  position  of  Medical  Director  is  a  part- 
time  position  and  that  he  is  to  be  paid  an  amount  that 
will  be  proportionate  to  the  salary  fixed  as  will  the 
number  of  hours  worked  by  the  Medical  Director  each 
week  be  to  the  normal  i-jovk   week  of  I4.O  hours? 

"The  same  section  provides  that  prior  to  July  1st 
the  Health  Service  Board  shall  inform  the  Board  of 
Supervisors  that  the  compensation  fixed  for  the 
emoloyees  of  the  Health  Service  System  and  also  the 
positions  established  under  the  Health  Service  Board. 

"In  view  of  the  fact  that  the  annual  salary  ordi- 
nance is  'finally  passed'  on  July  1st,  and  pursuant 
to  the  provisions  of  Section  151-3  of  the  Charter  is 
amended  not  later  than  July  25th, what  is  the  last  date 
that  the  necessary  information  should  be  transmitted 
to  the  Board  of  Supervisors  for  inclusion  in  the  annual 
Salary  Ordinance? 

''Does  such  information  have  to  be  submitted  to  the 
Civil  Service  Commission,  since  they  prepare  the 
annual  Salary  Ordinance?   If  so,  on  whet  date  should 
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they  be  notified^ 


"In  view  of  the  fact  that  the  time  is  approach- 
ing when  the  Boerd  of  Supervisors  will  enact  the 
annual  Salary  Ordinance,  your  early  response  in 
this  matter  will  be  deeply  appreciated." 

0  P  I  N__I_p_  N 

Section  172.1  of  the  charter  gives  the  absolute  auth- 
ority to  the  Health  Service  Board  to  appoint  a  Medical  Director 
and  to  fix  his  compensation  in  the  following  language: 

"To  appoint  a  medical  director  .  .  .  The  compensation 
of  the  medical  director  shall  be  fixed  by  the  board 
and  he  shall  hold  office  at  its  pleasure." 

The  section  further  on  continues  as  follows: 

"The  health  service  board  shall  submit  to  the  board 
of  supervisors  prior  to  July  1st  of  each  year  a  list 
of  positions  ....  and  such  positions  and  the  com- 
pensations therefor  shall  be  enumerated  in  the  annuel 
salary  ordinance." 

In  subdivision  6  of  Section  172.1,  the  following  pertinent  lan- 
guage appears: 

"All  expenses  of  the  system  shall  be  borne  exclu- 
sively by  the  funds  of  the  system  and  the  city  and 
county  shall  not  appropriate  or  contribute  funds  in 
any  manner  for  the  purposes  of  the  system  hereby 
established  and  provided." 

Prom  a  reading  of  the  above  quoted  section  provisions 
(§172.1)  it  is  obvious  that  the  Health  Service  Board  is  entrusted 
with  the  authority  to  apnoint  and  continue  in  office  at  its 
pleasure  a  Medical  Director  and  to  provide  for  his  compensation. 
There  is  a  further  restriction  on  the  compensation  paid  to  the 
Medical  Director  and  that  is  to  the  effect  that  none  of  the  funds 
so  used  shall  be  City  and  County  funds. 

The  authority  to  fix  the  compensation  of  the  Medical 
Director  carries  with  it  the  authority  to  fix  the  hours  of  em- 
ployment.  The  Health  Service  Board  is  given  the  specific  authority 
to  provide  for  the  rate  of  compensation  and  therefore  it  also  has 
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the  authority  and  power  to  fix  the  hours  of  employment  of  the 
Medical  Director.   In  fixing  these  hours  of  employment  it  is  not 
necessary,  unless  the  Health  Service  Board  so  desires,  that  it 
comply  with  the  administrative  provisions  of  the  salary  ordinance 
or  any  other  ordinances  of  the  Board  of  Supervisors  which  estab- 
lishes i+O  hours  as  a  normal  work  week.  Accordingly,  the  Health 
Service  Board  in  setting  up  the  position  of  Medical  Director  for 
Inclusion  in  that  portion  of  the  salary  ordinance  wherein  it  is 
enumerated,  may  either  indicate  the  compensation  provided  for 
therein  as  full  comoensation,  or  as  part  time  compensation  depend 
Ing  upon  its  own  determination  of  this  fact.   The  purpose  of  pro- 
viding that  these  positions  of  the  Health  Service  Board  be  in- 
cluded in  the  salary  ordinance  is  for  the  convenience  of  checking 
the  payrolls  which  are  submitted  in  accordance  with  Section  100 
of  the  charter. 

In  answering  your  second  ouestion  relative  to  the  time 
at  which  this  information  concerning  the  positions  should  be 
given  to  the  Board  of  Supervisors,  I  advise  you  that  the  pro- 
visions of  section  151.3  would  have  no  effect  upon  the  require- 
ment of  section  172.1  that  the  Health  Service  Board  submit  to  the 
Board  of  Supervisors  prior  to  July  1st  of  each  year,  a  list  of 
positions  established  by  it.   However,  because  of  the  necessity 
of  properly  presenting  the  salary  ordinance  in  full  and  for  the 
purpose  of  printing  and  publishing  the  sa^ie,  it  becomes  a  matter 
of  good  administration,  rather  than  of  law  for  the  Health  Service 
Board  to  give  this  information  to  the  Board  of  Supervisors  as  soon 
before  July  1st  as  is  possible.   Furthermore,  the  detail  of  the 
salary  ordinance  is  prepared  by  the  Civil  Service  Commission,  and 
accordingly,  you  should  transmit  to  them  any  information  which  the 
charter  reauires  to  be  placed  in  the  salary  ordlnDnce .  An  addi- 
tional reason  for  submitting  the  list  of  positions  established  to 
the  Civil  Service  Commission  befor^  they  are  given  to  the  Board 
Of  Supervisors  is  that  in  the  event  any  new  positions  are  created, 
they  would  have  to  be  classified  by  the  Civil  Service  Commission, 
since  all  positions  in  the  Health  Service  System,  with  the  excep- 
tion of  the  Medical  Director,  are  subject  to  the  civil  service 
provisions  of  the  charter,  including  the  authority  of  the  Com- 
mission to  classify  such  positions. 


BJW/GEB 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Health  Service  System  Board 

Mr.  Daniel  Matrocce,  President 
61  Grove  Street, 
San  Francisco  2 


OPINION  NO.    8[j.l 
May   25,    195^ 


SUBJECT;    LEGALITY   OP   PAYMENT   BY  CITY  AND  COUNTY   OP  EXPENSE 
OP  ATTENDANCE   OP    JUVENILE  COURT    JUDGE  AT  RELATED 
CONVENTION;    SAIffi  AS   MEMBER    OP   S.    P.    YOUTH  COUNCIL. 

Dear   Sir: 

I  am  In  receipt  of  your  request  for  an  opinion  aa  follows: 

"1.     Would  the  expenses  of  attendance  of  the   Judge  of  the 
Juvenile  Court   at  the  Convention  of  the  National 
Council  of   Juvenile   Court    Judges   be  a   legal  charge 
against   the  Treasury  of    the   City  and  County  of   San 
Francisco? 

"2.     Would  the  expense  of  attendance  of    the   Judge   of   the 
Juvenile  Court   at  the  Convention  of    the  National 
Council  of   Juvenile   Court   Judges,   as   a  member  or 
director  of  the  San  Francisco  Youth  Council,    be   a 
legal   charge  against   the  Treasury  of  the  City  and 
County  of   San   Francisco?" 

OPINION 

Although  the  City  and  County  of  San  Francisco  is  required  to 
pay  a   part  of   the    annual   salary  of   a   Superior  Court    Judge    (Gov- 
ernment  Code    §696[|.0,    69678),    it   has   been  recognized  that   Superior 
Courts   are   part  of  the    judicial    system  of   the  State   and  that   they 
exercise   the    judicial  power  of   the   State   pursuant   to  Article  VI, 
Section  1   of  the   California  Constitution,      Noel   v.    Lewis,    35  Cal. 
App.   658,    662    (1917).      The    Juvenile   Court   is  merely   the   Superior 
Court   exercising  a  specialized  function,    i.e.    acting  in  a  particu- 
lar class   of  offenses.      People   v.   Superior  Court,    101+  Gal.   App. 
276,    280    (1930);    P'^ople    v7  Sanchez,    21  Cal.    2d  tj.66    (19i|2).      As 
Judge  of   t'-^.e   Juvenile  Court,    the   particular  Superior  Court    Judge 
so   assigned  is    performing  only  his  assigned  duties   and  exercising 
the    judicial  power  of   the   state  in  this  particular  field,    an  act- 
ivity  over  which  the  City  and   County   has   no  control.      Accordingly, 
absent   any   other   consideration  and  treating   the    Juvenile  Court 
Judge   as   '^  n  arm  of   the    Superior  Court   only,    the  City  and  County 
has   no   authority  to  defray   the    expenses   of  his   attendance   at   a 
Convention  of    Juvenile  Court   Judges, 

However,    under   certain  circumstances   a    judge  may   act  as  an 
officer,    agent    or  representative  of   a  County  or  City  and  County, 
and,    while    so  acting,    he  may  be   entitled  to    certain  traveling 
or   other  p    ertinent  exnenses. 
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Welfare  and   Institutions  Code   Section  597  provides  for  the 
establishment   of  a    Probation  Coi^imittee   in  each  County.      Section 
606   of  the  ''elf are   and  Institutions   Code  provides  that   the 
"juvenile   court   and   the    probation  committee   or  department   of   any 
county  may  establish,    or  assist   in  the   establishment  of,    any 
public  council   or  committee  having  as  its   object   the  prevention 
of    juvenile   delinquency,    and  may  cooperate   v;ith  or  participate 
in  the  work   of   any   such  councils   or  committees  for  the   purpose 
of  preventing  or  decreasing   juvenile  delinquency,    including  the 
improving  of  recreational,    health  and   other   conditions   in  the 
community   affecting   juvenile    welfare," 

Pursuant   to  Section  606,    in  191+9   the  San  Francisco  Youth 
Council  was   established.      This    council  had  as   its   purpose  the   co- 
ordination   •>f  thevarious   oublic    and  private   agencies   working  with 
youth  within  the    geographical   limits    of   the  City  and  County   of   San 
Francisco,   and,    in  effect,    is   a  City  and  County  organization. 
It  was  intended  to  be   the   medium  by  which  all  agencies,    organi- 
zations  and  individuals   concerned   with  the   welfare   of  children 
and  youth  in  the   City   and  County  might  band   to  consider  the  needs 
of  the   comraunity,    to   formulate  a   program  of   activity   to  combat 
local    juvenile  delinquency  and  to  provide  a  beneficial   program 
of    concerted  youth  activity. 

In  addition  to  representatives  from  various   private 
agencies,    ex-officio  members   include   the   Juvenile  Court   Judge 
and   representatives  from  the    ''elf are  Department,    'Police  Department, 
Recreation-Park  Department,    Health  Department,    and    Probation 
Department . 

It    is   my   opi:;ion  that  in  his  capacity  as   a  member  of   this 
County  Youth  Committee   the   expenses   incident  to  his   attendance   at 
the   Convention  would  be   a   legal  charge  against  the  Treasury  of 
the  City    and  County,    provided  the    Board  of  Supervisors   properly 
authorized  such  an  expenditure. 

It  is  well   established  that    any  exercise   of  municipal 
power  must    serve  a   r)ublic   or  municipal  purpose,      37  Am,  ^  Jur.    73^> 
Municipal  Corporations,    §119.      It   follows   that   this    limitation  of 
municipal  power   necessarily   restricts   the  e^qsenditure   of   public 
funds   to  expenditures   for   "public   purposes."     V/hat   is   a  public 
purpose   is  not   capable  of  absolute   definition  and  the  courts,    as 
a  rule,    have  left  each  case   to   be   determined  by  its   own  circum- 
stances.     However,    generally,   a   public  purpose  has   for   its   ob- 
jective  the   promotion  of    the    oublic  health,    safety,    morals, 
general  welfare,    security,    prosperity   and  contentment  of  all    the 
inhabitants  or  residents  within  the  municipal  corporation. 
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37  Am.  Jur.  73[|.,  Municipal  Corporations,  §120.   Necessity  alone 
is  not  the  test;  it  has  been  said  that  "wise  statesmanship  must 
look  beyond  the  expenditures  which  are  absolutely  needful  to  the 
continued  existence  of  organized  government,  and  embrace  others 
which  may  tend  to  make  that  government  subserve  the  general  well 
being  of  society  and  advance  the  present  and  prospective  happiness 
of  society."  City  of  Roseville  v.  Tulley,  55  Cal.  App.  2d  6OI,  609 
(191x2).   Accordingly,  modern  judicial  opinion  has  tended  to  rec- 
ognize and  sanction  many  expenditures,  formerly  unauthorized, 
including  expenses  of  attending  conventions,  if  the  expenditure 
would  bring  the  public  some  advantage  or  promote  the  welfare  of 
the  community  in  general.   For  example,  see  Citv  of  Roseville  v. 
Tulley,  supra;  State  v.  Hagerman,  (Ohio,  1951)  9^  N.E.(2d)  035; 
City  of  Glendale  v.  White,  (aTTz.  191^8)  I9I4.  P.  (2d)  I4.35;  l5 
McQulllin  (3d  ed.  1950)  59.  ?39.22. 

It  is  difficult  to  conceive  a  subject  more  important  to  the 
City  end    County  than  the  proper  supervision  and  development  of 
its  youth,  and,  actually,  the  Juvenile  Court  Judge  is  material  to 
all  work  done  by  the  Council  and  other  agencies  in  the  City  and 
County  in  the  field  of  youth  welfare.   It  is  ray  opinion  that  if 
the  Board  of  Supervisors  deems  it  advisable  to  authorize  this  ex- 
penditure and  feels  that  sufficient  benefit  would  accrue  to  the 
City  and  County,  the  City  ?nd  County  could  properly  defray  the 
expenditures  of  the  Judge,  who  would  be  attending  this  meeting  in 
his  capacity  as  a  member  of  the  Youth  Council. 

The  questions  of  whether  the  particular  expenditure  is 
necessary  or  whether  sufficient  benefit  would  accrue  to  the  City 
and  County  rests  in  the  judgment  of  the  Board  of  Supervisors. 
Powell  V,  City  and  County  of  San  Francisco,  62  Cal.  A.pp.  2d  291 
(l91Ul-)j  City  of  Roseville  v.  Tulley,  supra. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:   Mr,  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2 


RS/LSM 


OPINION  NO.    8J42 

May  26,    195^ 

SUBJECT:      SOUTH  END   ROWING   CLUBr    SAN  FPANCISCO   ROVilNG 
CLUB    (FORMERLY  ARIEL   ROWING   CLUB);    DOLPHIN 
ROWING   CLTJB   AGREEfffiNT  FOR  BUILDING   AT   LAKE 
MERCED;    DUTY  UTTOER   INSURANCE. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
ooinion  as  follows; 

R  E  -^  U  E  S  T 


•'Attached  is  copy  of  agreement  between  the  former 
■Park  Commission  and  the  three  rowing  clubs  mentioned 
above,  each  club  having  a  seoarate  but  identical  agree- 
ment, end  all  being  dated  1938. 

"In  connection  with  these  agreements  will  you  please 
advise  me  on  the  following? 

"1.   May  the  Recreation  and  Park  Commission,  as  a 
successor  to  the  Park  Commission  of  the  City  and  County 
of  San  Francisco,  enter  into  an  agreement  with  the  duly 
constituted  officers  of  the  clubs^  subject  to  the 
ao-oroval  of  the  Board  of  Supervisors,  to  provide  for 
the  location  and  erection  of  any  new  building  or  build- 
ings by  the  ":ecreation  and  '^ark  Commission  at  Lake 
f'-erced  in  lieu  of  Aquatic  Park,  in  which  the  clubs 
may  occupy  space  on  a  fair  rental  basis  to  be  fixed 
by  the  Commission? 

"2.   Were  Fire  insurance  policies  of  the  club  is- 
sued to  the  Recreation  and  "i'ark  Department  as  co-insured 
and  were  fire  to  destroy  the  building  presently  occuoied 
by  a  rowing  club  and  insurance  settlement  paid  to  the 
City,  would  the  Recreation  and  Park  Department  under  the 
agreement  attached  be  required  to  ariply  the  proceeds  to 
the  rebuilding  of  the  club  building,  and  in  the  event  of 
a  deficiency,  would  the  Recreation  and  Park  Department  be 
required  to  provide  any  additional  funds  necessary  to 
restore  the  oremises?" 

OPINION 

As  a  general  rule,  a  contract  may  be  modified  with 
the  consent  of  both  parties,  and  this  general  rule  applies  as 
well  to  contracts  or  agreements  where  a  municipality  is  a  party. 
Of  course,  where  a  contract  or  agreement  is  required  to  be  auth- 
orized by  ordinance,  it  can  only  be  modified  by  ordinance,  and 
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there  must  be  adequate  consideration  for  any  modification 
thereof. 

McOuillin,  Municipal  Corporations, 
"3rd  Ed.,  Vol.  10,  p.  1489; 

Saoraniento  vs.  Kirk,  7  Cal,  I4I9. 

In  answer  to  your  first  Inquiry  therefore,  you  are 
advised  that  the  Recreation  and  Park  Commission,  as  the  suc- 
cessor to  the  ■Dark  Comrnisslon  of  the  City  and  County  of  San 
Francisco  may  enter  into  modification  agreements  (of  the  1938 
agreements)  with  the  duly  constituted  officers  of  the  above 
referred  to  clubs,  subject  to  the  approval  of  the  Board  of 
Supervisors,  to  provide  for  the  location  and  erection  of  any 
new  building  or  buildings  by  the  Recreation  and  park  Commission 
at  Lake  Merced  in  lieu  of  Aquatic  Park,  in  which  the  clubs  may 
occupy  space  on  a  fair  rental  basis  to  be  fixed  by  the  Commis- 
sion. 

With  reference  to  your  second  inquiry,  the  1938  agree- 
ments heretofore  referred  to  transfer  title  to  the  Park  Commis- 
sion of  each  club's  boat  house  and  headquarters  and  any  and  all 
other  right,  title  and  interest  which  each  club  has  or  may  have 
In  and  to  any  oart  or  portion  of  Aquatic  park  or  its  appurten- 
ances or  imnrovements  therein  or  thereon.   The  1938  agreements 
fxirther  provide  with  specific  reference  to  insurance  as  follows: 

''(c)   That  the  Club  hereby  agrees  to  save  the  City 
and  County  of  San  Francisco  and  the  Commission  free  and 
harmless  from  any  and  all  claims  for  damages  occurring 
in  and  about  the  aforesaid  building  or  adjacent  thereto 
from  any  cause  whatsoever  while  the  same  is  being  used 
or  occupied  by  the  said  Club  and  will  carry  liability 
insurance  to  the  amount  of  at  least  Five  Thousand  Dollars 
(^.5»000.00)  in  a  duly  qualified  liability  Insurance  com- 
pany, satisfactory  to  the  Commission  protecting  t he  City 
and  County  of  San  Francisco  and  the  Commission  from  any 
and  all  liability  by  reason  of  any  accident  occurring  on, 
in  or  about  the  aforesaid  building  or  the  aporoaches 
thereto;  loss  under  such  a  -oolicy  of  insurance  being  made 
payable  to  the  City  and  County  of  San  Francisco,  the  Com- 
mission and  the  Club  as  their  respective  liability  may  be 
determined,  but  such  insurance  shall,  in  all  claims  be 
used  first  to  Indemnify  the  City  and  County  of  San  Fran- 
cisco and  the  Commission  before  being  used  to  indemnify 
the  Club." 

T'articular  note  should  be  made  of  the  last  clause  of 
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the  above  oaragraph  which  provides  that: 


"loss  under  such  a  policy  of  insurance  being  made 
payable  to  the  City  and  County  of  San  Pr-ancisco,  the 
Comniission  and  the  Club  as  their  respective  liability 
may  be  determined,  but  such  insurance  shall,  in  all 
claims  be  used  first  to  indemnify  the  City  and  County 
of  Sen  Francisco  and  the  Commission  before  being  used 
to  indemnify  the  Club." 

The  purpose  of  indemnifying  the  Commission  and  the 
City  in  connection  with  fire  •oolicies  is  obviously  to  cover 
any  loss  the  City  might  suffer  from  the  destruction  of  its 
building  or  property  from  fire.   Nowhere  in  the  above  insur- 
ance t)rovision  of  the  agreement  or  elsewhere  is  there  any  pro- 
vision limiting  or  restricting  the  Commission  or  the  City  as 
to  how  it  shall  use  the  -oroceeds  of  such  fire  insurance  oolicy 
in  the  event  of  the  total  destruction  of  its  building  or  pro- 
perty. 

In  answer  to  your  second  inquiry,  you  are  therefore 
advised  that  were  the  building  riresently  occupied  by  a  rowing 
club  to  be  totally  destroyed  by  fire  and  an  insurance  settle- 
ment paid  to  the  City  or  Commission  out  of  any  fire  insurance 
policies  issued  to  the  City  and  Recreation  and  ^^ark  Department 
as  co-insured,  neither  the  recreation  and  i^ark  Department  nor 
the  City  would  be  required,  under  the  1938  agreement,  to  apply 
the  proceeds  to  the  rebuilding  of  the  club  building  even  were 
they  to  receive  sufficient  monies  to  fully  cover  the  cost  of  re- 
building the  building;  and  if  insufficient  monies  were  received 
to  rebuild  the  club  building,  neither  the  Recreation  and  :°ark 
Department  nor  the  City  would  be  required  to  make  uo  any  defi- 
ciency therefor. 

You  are  thus  advised  in  connection  with  the  inquiry 
as  submitted. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

nsw/lsm 

TO;   Recreation  and  Park  Department 
McLaren  Lodge,  Golden  jate  Park 
ean  Francisco  1?,  California 

Attention:  David  E.  Lewis,  General  Manager 
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SUBJECT:      PINAL  COMPENSATION  CO:IPUTATION   OP   POLICE  AND 

PIRE^EN  IN  RESPECT  TO  3-MONTH  PERIOD,  JULY  1  - 
OCTOBER  1,  1952,  VWER  CHARTER  SECTIONS  35.5.1 
AND    36.2. 

Dear  Sir: 

This  will   acknowledge   receipt  of  your  request  for   opinion 
as   follows: 

REQUEST 

"In  June,    1952,    there  \<bs  approved  by   the   electorate 
of  the     City   and  County  of   San  Fran  disco  an  amendment  to 
Sections    35»5«1   and   36.2  of  the   charter,    establishing  the 
formula   for  fixing  future   salaries    for  the  members   of   the 
uniformed   forces   of  the   Police   and  Fire  Departments, 

"Inasmuch  as  it   was  problematical  that  salaries   would 
be  naid  retroactive  to  the   beginning   of  the  fiscal  year 
1952-53>    it  was  agreed  that   for   retirement  purposes  would 
be   considered  from  October  1,    1952.      As   a  result  of    sur- 
pluses  existing  at  the   end  of  the    1951-52  fiscal   year  it 
was  p   ossible   to   pay  the   increased   salaries   retroactive 
to   July  1,    1952,    with  retirement   deductions  being  made 
from  said  retroactive   pay. 

"In  view  of   the    fact   that   retirement  deductions   were 
made  fro'-n  the   retroactive  ooy  received  from   July   1st   to 
October   1st   the  question  has   been  raised  as   to  whether 
or   not   said   three  month  period  would  be   included   in  the 
computation  made  to  determine   the    'final  compensation'    of 
those   employees  whose   salaries   are   fixed  in  accordance 
with  the  provisions   of   Sections   35.5.1  and  36.2  of   the 
charter. 

"It   will  be  appreciated  if  you   will  advise   me 
accordingly. " 

OPINION 

On  August  7,  1952,  Sections  3^.^.1  (Police)  and  36.2  (Fire) 
were  added  to  the  Charter  to  establish  the  formula  for  fixing 
future  salary  raises  for  Policemen  and  Firemen.   These  sections 
are  identical  insofar  as  we  are  here  concerned  and  provide,  in 
part,  as  follows: 

Section  35.5.1: 

"On  ratification  of   this    section,   the   civil   service 
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"commission  shall  immediately  survey  and  certify  to  the  board 
of  supervisors  the  rates  of  compensation  paid  police  officers 
or  patrolmen  on  the  1st  day  of  January,  1952,  in  the  cities 
referred  to  hereinbefore.   The  board  of  supervisors  shall 
thereupon  have  power,  and  it  shall  be  its  duty,  by  ordinance, 
to  adjust  the  rates  of  compensation  for  the  fiscal  year 
1952-1953  for  all  of  said  members  of  the  police  department 
based  unon  said  certified  report  and  as  in  this  section  pro- 
vided; and,  notvd thstanding  any  other  provision  of  this 
charter,  it  shall  have  the  power,  and  it  shall  be  its  duty, . 
without  reference  or  amendment  to  the  annual  budget,  to 
amend  the  annual  appropriation  ordinance  and  the  annual 
salary  ordinance  for  the  fiscal  year  1952-1953  to  include 
the  provif'ions  necessary  for  paying  said  rates  from  July  1, 
1952;  provided,  if  additional  funds  are  required,  then 
provision  shall  be  made  for  such  payment  out  of  such  funds 
as  the  controller  certifies  are  available  for  the  purpose. 
Such  funds  as  are  made  available  shall  first  be  applied  to 
the  payment  of  comoensation  for  the  period  from  the  effect- 
ive date  of  this  section  to  June  30,  1953>  and  thereafter 
to  the  payment  of  such  comDensptions  for  the  period  from 
the  effective  date  of  this  section  to  July  1,  1952,  and 
shall  only  apply  to  those  persons  who  are  members  of  the 
department  on  or  after  the  effective  date  of  this  section. 

"For  all  purposes  of  the  retirement  system,  the  ex- 
pression 'rates  of  c onpensation'  as  used  in  this  section, 
shall  ne?n   'salary  attached  to  the  rank'  as  used  in  section 
166  and,  with  the  addition  of  fifteen  dollars  per  month  now 
provided  in  section  35.5  of  the  charter  with  respect  to 
members  assli^ned  to  two-wheel  motorcycle  traffic  duty, 
shall  ?lso  mean  'compensation  earnable'  as  used  in  section 
165.1.1.  ~ 

"For  all  purposes  of  the  retirement  system,  the  first 
adjustment  of  rates  of  compensation  made  by  the  board  of 
supervisors  after  the  effective  date  of  this  section  shall 
be"  the  rates  of  comi^ensation  for  the  members  affected  for 
the  remainder  of  the  fiscal  year  1952-1953  following  the 
month  in  which  the  ordinance  making  such  adjustment  becomes 
effective  and  the  annual  compensations  set  forth  in  section 
35.5  shall  be  the  rates  of  compensation  for  said  retirement 
purposes  for  the  -period  from  the  beginning  of  the  fiscal 
year  1952-1953  through  said  month." 

These  sections  clearly  state  that  for  Retirevaent  System 
purposes,  the  ?nnual  compensation  set  forth  in  35.5  and  36  res- 
pectively of  the  Charter  shall  be  the  rates  of  compensation  from 
the  beginning  of  the  fiscal  year  1952-1953  through  the  month  in 
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which  the  ordinance  .naking  the  first  adjustment  of  rates  under 
these  sections  becomes  effective,  and  thereafter  the  nev;  rates  of 
compensation  shall  be  ^.policable.   These  sections  became  effective 
on  August  7»  1952,  and  the  ordinance  of  the  Board  of  Supervisors 
making  the  first  adjustment  in  rates  of  compensation  became  ef- 
fective in  September,  1952;  hence,  the  new  rates  of  compensation 
became  effective  for  purposes  of  the  Retirement  System,  beginning 
with  the  month  of  October,  1952. 

"Rates  of  compensation''  are  used  in  the  retirement  portion  of 
the  Charter  (sec,  35.5.1  supra)  in  determining  "compensation  earn- 
able''  as  well  as  "final  compensation"--the  latter  being  the  basis 
for  a  retirement  allowance,  Tiese  later  terms  are  defined  in 
Sections  168,1,1  (Police)  and  171,1,1  (Pire),  which  sections  are 
identical  insofar  as  we  are  here  concerned,  and  provide,  in  part, 
as  follows: 

Section  I68.I.I; 

"'Compensation  earnable '    shall  mean  the   compensation 
which  vjould  have  been  earned  had  the  member  received 
compensation  without   interruption  throughout  the  period 
under   consideration  and   at  the   rates  of  remuneration 
attached  at  that  time   to  the  ranks   or  positions  held  by 
him  during   such  period,    it   being  assumed   that  during  any 
absence  he  was   in  the  rank  or  position  held  by  him  at   the 
beginning  of   the   absence,    and  that  prior  to  becoming   a 
member  of   the   police   department,    he   was  in  the   rank  or 
position  first   held  by  him  in  such  department. 

"'Pinal   compensation'    shall  mean  the  average  monthly 
compensation  earnable   by  a  member   during  the  three  years 
immediately  preceding  his  retirement,   or   death  before 
retirement. " 

Hence,    it   is  the    "compensation  earnable'  which  is   used  as  the   basis 
for  determining  the    "final  corioensation"--the    latter  being  the   bas- 
is for   a  retirement  allowance.      And  in  the    case   of  Police   and  Pire- 
men   (under   the   amendments   Involved)    the    "earnable   compensation" 
under  Sections   35.5.1  and   36.2  of   the   Charter  would  be  the   old  rates 
of   compensation  set  forth  In  Sections   35.5  and  36   respectively  of 
the   Charter  from  the  beginning  of  the  fiscal  year   1952-53  through 
September,    1952,    and   the   new  rates  of    compensation  set  forth  in 
Sections   35,5.1   and   36.2  of  the   Charter   for  the  time    subsequent, 
i.e.,    commencing  October,    1952.      Thus,    to  answer  your  inquiry,    in 
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determlnins  the  final  compensation,  as  the  basis  for  the  retire- 
ment allowance  in  the  matter  under  consideration,  the  new  rates 
of  compensation  would  be  effective  only  as  of  October,  1952,  and 
would  not  be  retroactive  to  July,  1952. 

The  contribution  of  the  members  of  the  Retirement  System 
under  Section  163.1.10  (Police)  and  Section  171. 1.10  (Fire),  on 
the  other  hand,  are  based  on  the  earned  salary  (rather  than  earn- 
able  compensation),  as  ?.poears  from  the  following  sections  thereof 
which  are  identical  insofar  as  we  are  here  concerned,  to  wit: 

Section  168.1.10(3): 

"(3)   There  shall  be  deducted  from  each  payment  of 
compensation  made  to  a  member  under  section  l68,l,  a  sum 
determined  by  applying  the  member's  rates  of  contribution 
to  such  comnensation  payment.  The  sum  so  deducted  shall 
be  paid  forthwith  to  the  retirement  system.   Said  contri- 
bution shall  be  credited  to  the  individual  account  of  the 
member  from  whose  salary  it  was  deducted,  and  the  total  of 
said  contributions,  together  with  interest  credited  thereon 
in  the  same  manner  as  is  prescribed  by  the  board  of  super- 
visors for  crediting  interest  to  contributions  of  other 
members  of  the  retirement  system,  shall  be  applied  to 
provide  part  of  the  retire;aent  allowance  granted  to,  or 
allowance  granted  on  account  of  said  member,  under  this 
section  or  shall  be  paid  to  said  member  or  his  estate  or 
beneficiary  as  provided  in  sections  168,1.7,  I68.I.8, 
and  168.1.9. 

■'/-     '.■<■     '/{■     '/;■     -.'r     i!r     -/f 

"(6)  The  city  and  county  shall  contribute  to  the 
retirement  system  such  amounts  as  may  be  necessary,  when 
added  to  the  contributions  referred  to  in  the  preceding 
paragraphs  of  this  section  I68.I.IO,  to  provide  the 
benefits  payable  under  this  section  .  .  .  ." 

Thus,  a  policeman  might  be  absent  from  duty,  without  salary, 
for  a  period  imiriediately  preceding  his  retirement,  and  con- 
tribute only  on  his  earned  salary,  yet  his  retirement  allowance 
would  be  based  on  his  full  "rate  of  compensation"  earnable  under 
the  retirement  law  for  the  three  ^^ears  immediately  preceding  his 
retirement  (see  Sections  I68.I.I,  168,1.2,  Charter).   On  a 
parallel  of  reasoning,  here,  where  a  policeman  concerned  received 
retroactive  pay  from  July  1,  through  September,  1952  at  the  new 
and  increased  rates  of  compensation,  his  contribution  to  the 
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Retirement  System  (being  based  on  earned  salary)  would  be  pre- 
dicated on  his  actual  pay  received  during  the  period  from  July  1 
through  September,  1952. 

You  are  thus  advised  in  connection  with  your  inquiry  as 
submitted. 


Respectfully  submittedj 

DION  R.  HOLM 
City  Attorney 


To:   John  J.  Perdon,  Supervisor 
Board  of  Supervisors 
235  City  Hail 
San  Francisco  2 


NSW/BJli 


OPIIIION   NO.    8l4i4 
May  26,    19514 

SUBJECT:      EFFECT   0^   MILITARY   LEAVE   ON  STATUTE   OP 
LI'^IITATIONS   BARRING   POLICE   OFFICER'S 
RIGHT    TO    INCR£i-IENT£    IN   ViiY  AND  FOR 
OVERTIME. 

Dear   Sir: 

This  office  is  in  receir)t  of  your  request  for  opinion 
as  follows: 

H  E  -^  U  E  £  T 


"Mr.  Robert  V.  Kinney  a  former  member  of  this 
department,  had  requested  that  he  be  granted  addi- 
tional seniority  of  service  for  purpose  of  salary 
incretnents  on  August  27,  1952  as  per  your  opinion 
No.  I465  of  November  29,  195l«   Due  to  the  number  of 
claims  filed  and  due  to  Mr.  Kinney's  going  into  Mili- 
tary Service  on  August  3,  1953>  the  claim  was  not 
processed  till  now. 

"Mr.  Kinney  was  appointed  a  temporary  patrolman 
on  November  17,  19147  and  resigned  on  October  16,  I9I48. 
He  was  reappointed  as  a  temporary  patrolman  on  November 
8,  I9I48  and' certified  permanent  on' August  16,  19i|9  off 
the  19th  list.   Mr.  Kinney  went  on  Military  Leave  on 
January  23,  1951  and  returned  from  Military  Leave  on 
August  27,  1952  when  claim  was  made.   Mr,  Kinney  again 
went  on  Military  Leave  on  August  3,  1953  ^-nd  resigned 
while  still  on  Military  Leave  on  February  23,  195^1. 

"Please  advise  this  office  of  the  status  of  a  man 
while  on  Military  Leave  in  regards  to  the  three  year 
Statute  of  Limitations.   Is  the  time  while  on  Military 
Leave  included  in  the  three  years  statute  of  Limitations? 
If  time  is  exempt,  then  Mr.  Kinney's  claim  on  August  27, 
1952  would  allow  us  to  go  back  four  years,  seven  months, 
and  two  days,  for  retroactive  pay. 

"Mr.  Kinney  has  forty  one  overtime  hours  on  the  books 
for  which  he  has  not  been  paid  and  for  which  he  was  un- 
able to  take  off-setting  time.   Claim  for  pay  for  same  was 
made  on  February  23,  1951j  orlor  to  resigning.   The  time 
dates  back  to  April  1,  1950.   The  Controller's  office  has 
allowed  men  on  Military  Leave  to  use  overtime  left  on  the 
books  upon  return  from  Military  Service  even  though  time 
has  gone  beyond  the  three  years  Statute  of  Limitations 
while  on  Military  Leave.   Is  Mr.  Kinney  entitled  to  pay 
for  same? 

"VJill  you  kindly  favor  me  with  a  written  opinion  on 
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the   foregoing  as  soon  as   convenience  permits?" 

OPINION 

Although  the  compensation  for  members  of  the  Police 
Department  Is  now  provided  by  the  formula  in  section  3S'Sz    of 
the  charter,  it  is  necessary  to  consider  section  35.5  which 
contains  the  provisions  as  to  the  number  of  years  necessary 
to  reach  the  maximum  salary  of  a  policeman.   This  provision  of 
section  35.5  reads  in  part  as  follows: 

"Service  rendered  prior  to  the  effective  date  of 

the  amendment  shall  be  given  full  credit  and  allowed." 

It  applies  to  all  D^rsons  in  the  Police  Department  whose  salar- 
ies arc  presently  set  under  section  35.52.   Thus,  if  Kinney  had 
service  prior  to  the  adoption  of  the  above-quoted  language  in 
section  35.5»  he   would  be  entitled  to  have  it  added  to  any  ser- 
vice that  he  has  rendered  to  the  City  as  a  police  officer,  subse- 
quent to  the  adoption  of  section  35.5.   The  totals  of  these  two 
periods  would  then  be  the  basis  of  determining  vhether  the  of- 
ficer falls  into  the  first,  second,  third  or  fourth  year  of 
service  for  pey  purposes. 

The  phrase  quott,d  above  from  section  35.5  has  no  limi- 
tation as  to  the  time  thet  the  service  must  be  rendered,  nor  to 
the  type  of  aopointment  under  which  the  individual  is  serving. 
However,  since  the  right  to  the  increments  is  based  upon  a  stat- 
ute, the  remedy  to  enforce  it  would  be  barred  within  three  (3) 
years  of  its  arising.  (See?  Section  338>  subdivision  ij.  Code  of 
Civil  "Procedure.)   As  each  payday  arose,  a  new  right  to  demand 
the  increment  provided  for  in  the  charter  was  created,  the  rem- 
edy to  enforce  which  being  barred  three  years  thereafter  by  the 
Statute  of  Limitations.   Under  the  general  rule  unless  there  ex- 
ist facts  which  remove  the  individual  case  from  the  Statute  of 
Limitations  of  three  years,  the  officer  would  not  be  entitlud  to 
receive  any  back  oay  or  overtime  for  any  period  more  than  for 
three  years  orevious  to  his  demand. 

It  is  a  rule  of  law,  however,  that  the  effect  of  the 
Statute  of  Limitations,  where  pleaded,  acts  as  a  bar  to  t he 
remedy  available,  but  does  not  go  to  the  substance  of  a  right 
(16  Cal.  Jur.  599;  Limitation  of  Actions,  para.  195.).   Thus, 
if  any  increments  were  earned  outside  of  the  oerlod  of  the  Stat- 
ute of  Limitations,  they  should  be  added  to  the  officer's  service. 
However,  though  they  may  be  credited  to  him,  if  they  were  beyond 
the  Statute  of  Limitations,  he  would  not  be  able  to  recover  retro- 
actively any  of  the  sums  so  due. 
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In  the  instant  case  the  officer  in  question  has  had 
certain  military  leave  during  which  time  he  served  in  the  nilli- 
tary  forces  of  the  United  5tates.   The  question  of  this  leave 
becomes  imcortant  in  the  determination  as  to  how  far  the  City 
and  County  of  San  Francisco  would  be  permitted  to  make  retro- 
active payments  before  the  remedy  would  be  barred  by  the  Statute 
of  Limitations.   Section  205)  the  Soldiers'  and  Sailors'  Pelief 
Act  (50  U.S.C.A.,  r)ara.  525)  reads  as  follows: 

''The  period  of  military  service  shall  not  be 
included  in  computing  any  period  now  or  hereafter  to 
be  limited  by  any  law,  regulation,  or  order  for  the 
bringing  of  any  action  or  proceeding  in  any  court, 
board,  bureau,  commission,  department,  or  other  agency 
of  government  by  or  against  ai  y  person  in  military  ser- 
vice or  by  or  against  his  heirs,  executors,  administra- 
tors, or  assigns,  whether  such  cause  of  action  or  the 
right  or  iDrivilege  to  institute  such  action  or  proceeding 
shall  have  accrued  orior  to  or  during  the  period  of  such 
service,  nor  shall  rny  oart  of  such  period  which  occurs 
after  the  date  of  enactment  of  the  Soldiers'  and  Sailors' 
Civil  Relief  /.ct  Amendments  of  I9I42  (Oct.  6,  I9I42)  be 
included  in  computing  any  period  now  or  hereafter  pro- 
vided by  any  law  for  the  redemption  of  real  property  sold 
or  forfeited  to  enforce  any  obligation,  tax,  or  assess- 
ment .  " 

The  California  courts  have  applied  this  provision  of 
the  Soldiers'  and  Sailors'  Rolief  Act  to  cases  in  California  to 
effectively  toll  the  Statute  of  Limitations  and  permit  recovery 
beyond  the  time  provided  by  the  Statute  of  Limitations. 

In  the  case  of  Eurkhead  v.  Eriggs,  86  Cal.App.(2d) 
863,  the  District  Court  of  AppcaT  had  occasion  to  consider  the 
above  quoted  section  and  after  quoting  it,  stated,  at  page  809, 
as  follows; 

"'On  April  17,  I9I42,  plaintiff  herein  was  inducted 
into  the  Armed  Forces  of   the  United  States,  and  there- 
after served  continuously  in  the  Army  of  the  United  States 
to  and  until  August  27,  19145.' 

"Thus  the  period  of  plaintiff's  military  service, 
which  was  not  to  be  computed  in  the  period  within  which 
this  action  might  be  brought  was  three  years,  four  months 
and  ten  days.   Deducting  this  period  from  the  total  elapsed 
time  from  August  1|,  1937  to  November  23,  19145,  we  have 
left  four  years,  eleven  months  and  nine  days.   It  thus 
follows  that  the  present  action  was  commenced  within  the 
time  prescribed  in  section  3l8  of  the  Code  of  Civil  Proce- 
dure .  " 
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I  advise  you,  therefore,  that  Mr.  Kinney  would  be 
entitled  to  credit  for  each  year  of  service  that  he  has  been 
a  member  of  the  Department  but  that  in  giving  him  any  retro- 
active pay  increases,  you  could  not  go  back  any  further  than 
three  years,  plus  the  time  that  he  was  on  military  leave  in 
the  Armed  Forces. 

In  calculating  any  overtime  duB  Mr.  Kinney,  I  ad- 
vise you  that  the  law  provides  that  the  Statute  of  Limitations 
does  not  commence  running  until  he  resigns  or  retires  (See: 
Martin  vs.  Henderson,  1^0  Gal.  (2d)  583j  Jar  vis  vs.  Henderson, 
UO  Cal.(2d)  600).  

I  have  not  attempted  to  calculate  any  of  the  amounts 
that  he  would  receive  pursuant  to  the  law  that  I  have  summarized 
in  this  oninion;  nor  have  I  a  ttemnted  in  any  way  to  apply  the 
months  and  years  of  military  service  to  the  particular  problem. 
I  have  advised  you  solely  on  the  question  of ' law  as  to  what  ef- 
fect Mr.  Kinney's  military  service  has  on  the  Statute  of  Limita- 
tions concerning  the  rights  of  en  officer  to  recover  retroactive- 
ly for  increments  in  salary. 

Respectfully  submitted, 


DION  R.    HOLM 

City  Attorney 
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TO;   HON.  MICHAEL  GAPPEY 

Chief  of  i^olice,  City  and 
County  of  San  Francisco 
Kearny  and  Washington  Streets 
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SUBJECT:      POWERS   OP  CITY  PLANNING-  COi^ililSSION 
BI  xRE  BUILDING   PEPvMIT  APPLICATION; 
APPLICATION  TO   COI'ISTRUCT  HOTEL 
OPPOSITE   SHRINERS'    HOSPITAL  AFTER 
DENIAL   OP  HOTEL  APPLICATION. 


G^entlernen: 

We   are   in  receipt   of  your  request   for  opinion  as   follows: 

REQUEST 

"Pollov/lng  is  a  brief  outline  of  the  events  leading 
up  to  a  situation  concerning  which  your  counsel  is 
desired  by  the  City  Planning  Cominission. 

"1.  An  application  for  a  building  permit  to  erect 
a  'motel'  on  a  second  residential  lot  in  the  block  north 
of  the  Shriners'  Hospital  for  Crippled  Children  was 
recently  approved  as  to  zoning  by  the  Department  of  City 
Planning.   Later  the  permit  sought  was  issued  by  the 
Central  Permit  Bureau, 

"2.  An  appeal  was  taken  to  the  Board  of  Permit 
Appeals,  and  after  the  hearing  the  Board  ordered  the 
permit  revoked. 

^'3.   Almost  immediately  thereafter,  a  building  per- 
mit application  „163350  for  a  'hotel'  on  the  same  site 
was  referred  to  the  Department  of  City  Planning  for 
approval  as  to  zoning.   This  called  for  a  building  only 
slightly  different,  and  equally  satisfying  the  ordinance 
definition  of  a  hotel,  but  approval  was  withheld  pending 
a  hearing  before  the  Planning  Commission,  upon  written 
request  of  the  attorney  for  the  Shriners'  Hospital. 

"t)..  At  the  regular  meeting  of  the  Planning  Commis- 
sion on  April  1,  this  attorney  and  the  attorney  for  the 
applicant  were  heard  fully  by  the  Commission.  At  the  end, 
the  Comraission,  being  in  some  doubt  as  to  the  degree  of 
its  jurisdiction  and  the  extent  of  its  powers  and  duties 
in  the  matter,  directed  me  to  request  your  opinion  as  to 
the  following: 

"When  a  building  application  has  been  accepted 
by  the  Central  Permit  Tureau  and  is  thereafter  forwarded 
to  the  Der)artment  of  City  Planning  for  approval  as  pro- 
vided in  Article  k,   Section  100  of  the  City  Planning  Code, 
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"a)  Has  the  City  Planning  Corrircission  the  right  or 
the  duty  to  consider  and  pass  upon  the  merits  of  the 
particular  use  in  the  location  specified? 

"b)   Is  the  Planning  Commission's  jurisdiction  in 
the  matter  restricted  to  a  determination  as  to  whether 
the  proposed  building  or  use  is  permitted  under  the  City 
Planning  Code,  i.e.  zoning  ordinance? 

"c)  Is  the  Commission  prevented  by  Article  1,  Sec- 
tion 31  of  Part  III  of  the  Municipal  Code  from  approving 
as  to  zoning  an  application  for  a  building  permit  refer- 
red to  it,  vrhere  a  previous  permit  has  just  been  ordered 
to  be  revoked  by  the  Board  of  Permit  Appeals? 

"d)  Whose  duty  is  it  to  determine  vrhether  or  not 
the  new  application  is  in  fact  the  same  as  the  one  so 
rejected? 

"The  City  Planning  Commission  will  appreciate  receiv- 
ing your  advice  on  these  points  at  your  earliest  conven- 
ience, as  the  application  is  now  pending  your  reply. 

"Because  of  the  controversy  which  has  arisen  in  the 
matter  of  motels  or  tourist  courts,  the  City  Planning 
Commission  has  requested  that  your  advice  be  sought  as 
to  whether  or  not  they  are  a  permitted  use  in  Second 
Residential  Districts  under  the  City  Planning  Code. 

"e)  Hotels  are  clearly  permitted,  and  there  is  a  defini- 
tion of  'hotel'  in  the  ordinance.   Shall  a  building  or 
group  of  buildings  designed  so  as  to  be  identifiable  to 
the  ordinary  observer  as  a  'motel'  or  automobile  tourist 
court,  in  the  generally  accepted  meaning  of  those  words, 
be  approved  as  a  permitted  use,  if  it  satisfies  the  defi- 
nition of  'hotel'  as  the  latter  appears  in  the  ordinance? 

"It  has  been  our  practice  to  so  interpret  the  ordi- 
nance.  The  claim  has  been  made  that,  since  a  tourist 
court  is  not  listed  among  the  uses  specified  as  permitted 
in  a  Second  Residential  District,  the  Department  has  the 
right  or  duty  to  rule  that  such  a  use  is  prohibited,  even 
though  it -satisfies  the  definition,  on  the  grounds  that 
it  is  in  reality  a  different  use. 

"Your  opinion  on  this  matter  will  be  very  helpful." 
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OPINION 

t.uestlons  (a)  and  (b)  of  your  request  pose  the  issue 
whether  the  City  Planning  Commission  has  authority  pursuant  to  the 
Charter  and  ordinances  to  disapprove  an  application  for  a  building 
permit  in  a  district  which,  insofar  as  the  general  zoning  regula- 
tions are  concerned,  is  zoned  for  such  purpose  or  structure. 

A  cognate  question  was  before  the  Supreme  Court  in  Lindell 
£o.  V.  Board  of  Permit  Appeals  ( 191+3 )»  23  C  2d  303-   In  that  case, 
a  San  Francisco  contractor  who  ovmed  a  tract  of  land  in  the  Kiraloma 
Parle  area  (a  First  Residential  District)  applied  for  permission  to 
build  31  single  family  dwellings  (a  First  Residential  use)  impera- 
tively needed  to  relieve  the  war  housing  shortage.   Full  compliance 
was  had  with  the  procedural  requirements  of  the  building  laws  and, 
insofar  as  the  emergency  situation  required  minor  deviations  from 
building  specifications,  authorized  waivers  were  granted  by  the 
responsible  city  officials.   The  Central  Permit  Bureau  issued  the 
permits.  Thereafter,  timely  protests  v/ere  filed  with  the  Board  ,of 
Permit  Appeals  by  certain  home  owners  and  residents  of  the  tract. 
After  full  hearing,  the  Board  approved  the  issuance  and  then,  on 
rehearing,  reversed  its  order.   Petitioner  applied  directly  to  the 
Supreme  Court  for  a  writ  of  mandate  commanding  the  Board  to  rein- 
state the  permits.   In  a  unanimous  decision  the  Court  denied  the 
petition  holding  that  the  comprehensive  language  of  the  permit  provi- 
sions extended  to  the  issuance  of  all  permits,  and  in  plain  terms 
vested  the  granting  power  with  a  "sound  discretion"  generally.   The 
Court  held  that  the  granting  authority  was  entitled  to  take  into  con- 
sideration the  effect  of  the  proposed  use  on  the  public  health, 
safety  and  general  welfare:  the  probability  of  low-cost  defense  hous- 
ing developing  into  a  slum  area,  its  effect  upon  the  value  of 
surrounding  property,  the  materiality  of  the  necessary  variance  in 
building  standards  from  tract  restrictions,  and  added  strain  upon 
the  existent  transportation  facilities,  as  well  as  upon  the  police 
and  fire  service  furnished  the  district.   On  petition  for  rehearing 
the  petitioner  extensively  argued  that  the  discretionary  powers 
accorded  the  granting  authority  in  Sec.  26,  Part  III  of  the  Hunici- 
pal  Code,  did  not  apply  to  building  permits  and  that  they  were 
regulated  solely  by  the  Building  Code  and  related  ordinances.   This 
argument  was  rejected. 

Vhile  this  decision  appears  to  he  determinative  of  the 
immediate  issue,  it  is  true  that  the  Court  did  not  specifically 
consider  the  fact  that  the  effect  of  the  denial  was  to  prohibit  a 
first  residential  use  in  a  first  residential  district.   Secondly, 
there  was  the  factual  distinction  that  due  to  war  time  material 
shortages  the  building  plans  deviated  in  some  minor  particulars  from 
Building  Code  requirements.  Emergency  ordinances  authorized  a  waiver 
under  such  circumstances,  but  they  were  merely  permissive  in  charac- 
ter and  vested  the  granting  authority  with  discretion  to  consider  the 
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effect  of  such  deviation  upon  "the  public  health,  safety  or  welfare."' 
After  reaching  the  conclusion  that  the  Charter  and  ordinance  provi- 
sions "in  plain  terms  vests  the  granting  povjer  with  a  'sound 
discretion'  generally"  the  Court  went  on  to  point  out  that  "the 
situation  /is  not/   altered  as  the  result  of  the  enactment  of  the  tv;o 
aforementioned  emergency  measures."   To  the  extent  that  these  grounds 
were  intended  to  be  coequal,  neither  can  be  considered  dictum;  how- 
ever, since  the  factual  differences  may  engender  some  doubt  as  to 
that  intention,  an  independent  revievr  of  the  subject  Charter  and 
ordinance  provisions,  as  considered  in  the  light  of  governing  consti- 
tutional restrictions,  is  indicated. 

The  police  power  of  San  Francisco,  as  a  Charter  City,  is  as 
broad  as  that  possessed  by  the  Legislature  itself,  subject  only  to 
the  control  of  general  laws. 

Jardine  v.  City  of  Pasadena,  199  Cal.  6^; 
Calif.  Constitution,  Art.  11,  Sees  6  and  8; 
Butterworth  v..  Boyd,  12  C.  2d  li+0. 

In  exercise  of  this  autonomy  it  is  provided  in  Section  2I4   of  the 
Charter  that  "The  Eoard  of  Supervisors  shall  regulate,  by  ordinance, 
the  issuance  and  revocation  of  licenses  and  permits  .  .  ,  for  the 
operation  of  businesses  or  privileges  which  affect  the  health,  fire- 
prevention,  fire-fighting,  crime,  policing,  welfare  or  zoning  condi- 
tions of  or  in  the  city  and  county,  .  .  .   Permits  and  licenses  shall 
be  issued  by  the  departments  as  designated  by  ordinance,  only  after 
formal  application  for  such  permit  or  license.   Wo  such  permit  or 
license  that  is  dependent  on  or  affected  by  the  zoning,  set-back  or 
other  ordinances  of  the  city  and  county  administered  by  the  city 
planning  commission  shall  be  issued  except  on  the  prior  approval  of 
the  city  planning  commission.   If  any  application  for  a  permit  or 
license  is  denied  by  the  department  authorized  to  issue  same,  the 
applicant  may  appeal  to  the  board  of  permit  appeals."   (Emphasis 
added . ) 

In  line  with  this  provision,  the  Charter  and  ordinances 
set  up  comprehensive  procedures  regulating  the  issuance  of  building 
permits  --'undeniably  a  ''municipal  affair"  over  vjhich  the  City  has 
supreme  control.   (Brou^her  v.  Eoard  of  Public  '.vorks,  10?  C.A,  15; 
Llndell  Co.  v.  Board  of  Permit  Appeals,  supra.)  The  Central  Permit 
Bureau  is  designated  as  the  issuing  authority  and  has  the  ministerial 
obligation  to  receive  applications,  arrange  for  their  consideration 
by  such  departments  and  bureaus  as  are  concerned  and,  on  approval  by 
the  interested  departments  and  the  Superintendent  of  the  Bureau, 
issue  the  permit  and  collect  the  fee.   (Public  Works  Code,  Sec.  1; 
Planning  Code,  Sec.  100;  Building  Code,  Sec.  30if;  Part  III, 
Municipal  Code,  Sec.  2) 
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The  City  Planning  Code  specifies  as  a  prerequisite  to 
issuance,  the  approval  of  the  City  Planning  Commission,  as  well  as 
the  Bureau  of  Building  Inspection  and  the  Division  of  Pire  Preven- 
tion and  Investigation.   (City  Planning  Code,  Sec.  100;  see  also  ' 
Public  \Jorks  Code,  Sec.  2(a);  Building  Code,  Sec.  30[|.)  Each  appli- 
cation for  a  building  permit  must  be  accompanied  by  a  statement  as 
to  the  use  of  the  building.   It  is  further  provided  that  these 
various  department  heads  shall  hold  regular  meetings  for  conference 
with  applicants  for  permits  as  to  any  details  of  plans  and  specifi- 
cations requiring  alteration  or  modification  before  the  application 
may  be  approved.   (Public  VJorks  Code,  Sec.  3)  When  issued  the  per- 
mit is  required  to  be  posted  on  the  property  until  the  lO-day  period 
provided  for  appeal  from  the  issuance  has  elapsed.   (S.P.  Municipal 
Code,  Part  III,  Art.  1,  Sec.  5)  The  Charter  provides  for  a  Board  of 
Appeals  to  consider  de  novo  the  propriety  of  granting,  denying  or 
revoking  a  permit.   (Charter  Sec.  39) 

If  these  provisions  were  exclusive  it  is  clear  that  the 
Planning  Commission's  consideration  would  necessarily  be  limited  to 
a  mechanical  measuring  of  application  against  prescribed  standards, 
in  this  case  the  zoning  ordinances.  As  a  practical  matter,  a  clerk 
in  the  Central  Permit  Bureau  could  more  expeditiously  perform  the 
routine.   The  ordinances  contemplate  no  such  pro  forma  consideration. 
Section  26  of  the  permit  procedure  regulation  defines  the  scope  of 
action  as  follows:   "In  the  granting  or  denying  of  any  permit,  or 
the  revoking  or  refusing  to  revoke  any  permit,  the  granting  or  re- 
voking power  may  take  into  consideration  the  effect  of  the  proposed 
business  or  calling  upon  surrounding  prop erty  and  upon  its  residents , 
and  Inhabitants  thereof;  and  in  grantin  or  den'/ing  said  permit,  nr 
revoking  or  refusing  to  revoke  a  permit,  may  exercise  its  sound  dis- 
cretion as  to  whether  said  permit  should  be  granted,  transferred, 
denied  or  revoked."   (S.F.  Ilunlcipal  Code,  Part  III,  Art.  1,  Sec.  26) 
As  stated  in  the  Lindell  case,  ''This  comprehensive  language  affecting 
the  is-suance  of  all  permits  sought  under  authority  of  the  relevant 
San  Francisco  Charter  and  ordinance  provisions  in  plain  terms  vests 
the  granting  power  with  a  'sound  discretion'  generally."   (Emphasis 
the  Court's.)  V/ith  particular  reference  to  the  Planning  ComiTiission, 
section  101  of  the  City  Planning  Code,  under  the  heading  "Interpre- 
tation--Purpose,"  requires  that  ''In  interpreting  and  applying  the 
provisions  of  sections  1  to  1^,  Inclusive,  of  Article  1  of  this 
Chapter  /ihe  general  zoning  regulations/  .  .  .  they  shall  be  held  to 
be  the  minimum  requirements  adopted  for  the  promotion  of  the  public 
health,  safety,  comfort,  convenience  and  general  welfare.'   Consis- 
tent with  this  discretionary  power,  the  permit  waich  is  posted  on 
the  affected  property  is  required  to  contain  notice  that  any  person 
who  may  deem  that  his  interests  or  property  or  that  the  general  pub- 
lic Interest  will  be  adversely  affected  as  the  result  of  operations 
authorized  by  or  under  such  permit  shall  have  the  right  to  appeal  to 


opn^iiON  NO.  8ij.5 

Hay  26,  19^1^ 
Page  6 

the  Board  of  Permit  Appeals  ..."   (Id,  sec.  6)  This  same  lang- 
uage Is  found  In  section  39  of  the  Charter,  where  the  Board  of 
Permit  Appeals  Is  created,  and  In  section  30,  Article  1,  Part  III  of 
the  hunlclpal  Code.   It  Is  further  provided  In  the  appellate  provi- 
sions that  the  Board  shall  hear  the  applicant,  the  permit-holder,  or 
other  interested  parties,  as  ^^rell  as  the  head  or  representative  of 
the  department  issuing  or  refusing  to  issue  the  license  or  permit. 
After  such  hearing  and  such  further  investigation  as  the  Board  may 
deem  necessary,  it  may  concur  in  the  action  of  the  department  auth- 
orized to  issue  such  license  or  permit,  or,  by  the  vote  of  four 
members,  may  overrule  the  action  of  such  department.   "As  so  consti- 
tuted the  Board  of  Permit  Appeals  in  its  appellate  jurisdiction, 
like  the  Central  Permit  Bureau  in  its  original  consideration  of  the 
case,  is  an  administrative  tribunal  empowered  to  exercise  full  dis - 
cretion  in  passing  upon  th e__m atter  as  _s_ub m itted  for  decision,*' 
(Lindell  Co.  v.  Board  of  Permit  Appeals,  supra.']  VJhen  the  Court 
thus  speaks  of  the  Central  Permit  Bureau  it  is  referring  collective- 
ly to  the  departments  and  bureaus  upon  whose  prior  approval  or 
rejection,  in  the  exercise  of  their  sound  discretion,  issuance 
depends. 

The  ambit  of  consideration  perforce  must  depend  upon  the 
nature  of  the  department.  Where  the  establishment  of  the  subject 
business,  enterprise  or  activity  is  not  clearly  permitted  by  the 
zoning  ordinances,  the  issuing  authority  must  first  secure  the 
approval  of  the  City  Planning  Commission.   (S.P.  liunlcipal  Code, 
Part  III,  Art.  1,  Sec,  2)  V'here  it  is  clearly  permitted,  the 
department  and  the  Board  of  Appeals  are  granted  the  discretionary 
power  delineated  above  to  consider  its  effect  upon  the  surrounding 
property,  its  residents  and  Inhabitants  so  that  the  general  welfare 
may  be  subserved. 

Ordered  society  presupposes  a  right  in  the  sovereign  to 
regulate  the  conduct  of  its  citizens  toward  each  other,  and,  vhen 
necessary  for  the  public  good,  the  manner  in  which  each  one  shall 
use  his  own  property.   (House  v.  Hayes,  219  U.S.  270;  Kunn  v. 
Illinois,  9k   U.S,  113;  Reed  v.  Collins,  5  C.A.'  kSk)      The  rights  of 
property  are  safeguarded  by  constitutional  guaranties  to  the  same 
extent  as,  but  not  more  so  than, the  other  Individual  ri.hts  contem- 
plated by  the  li^th  Amendment.   They  are  equally  subject  to  reasonable 
regulation.   (Miller  v.  Board  of  Public  VJorks,  195  Cal.  kll*) 

The  chief  difficulty  in  establishing  a  zoning  plan  is  to 
make  it  effective  and  at  the  same  time  avoid  arbitrariness.^  Human 
vrlsdom  cannot  foresee  the  exceptional  cases  that  can  arise  in  its 
administration.  V'ith  the  great  increase  and  concentration  of  popu- 
lation problems  have  developed,  and  constantly  are  developing,  vrtiich 
require,  and  will  continue  to  require,  additional  restrictions  in 
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respect  to  the  use  and  occupation  of  private  lands  In  urban  com- 
munities.  (Village  of  Euclid  v.  Ambler  Realty  Co. ,  272  U.S.  365; 
Bassett  on  Zoning,  New  York  Russell  Sage  Foundation  (I9I4.O))   The 
strict  letter  of  the  law  may  sometimes  be  the  height  of  injustice. 
No  zoning  ordinance  standing  by  itself  can  provide  for  the  proper 
adaptation  of  the  spirit  of  the  law  to  each  exceptional  case.  Yet 
the  mechanical  inclusion  or  exclusion  of  such  cases  may  well  result 
in  great  and  needless  hardship,  entirely  disproportionate  to  the 
good  which  will  result  from  a  literal  enforcement  of  the  general 
rule.   (Gorieb  v.  Fox,  27i|.  U.S.  603  )  Sound  administration  requires 
that  some  person  or  agency  be  Invested  with  discretion  to  determine 
whether  the  erection  of  a  building  of  a  particular  kind  or  for  a 
particular  use,  when  considered  in  the  context  of  circumstance  and 
locality,  constitutes  a  subversion  of  the  general  purposes  of  the 
ordinance.   While  the  legislative  body  cannot  delegate  its  power  to 
make  a  law,  it  can  make  a  law  to  delegate  a  power  to  determine  some 
fact  or  state  of  things  upon  which  the  law  makes  or  intends  to  make 
its  own  action  depend.   There  is  no  more  delegation  of  legislative 
authority  in  this  case  than  is  normally  involved  in  vesting  admin- 
istrative officers  with  authority  to  grant  or  deny  a  permit  pursu- 
ant to  a  local  ordinance, 

Gorieb  v.  Fox,  suora ; 

People  of  Strta  of  New  York  v.  Van  De  Cr.rr,  199  U,£.552; 

Wilson  v.  Eureka  City,  173  U.S.32| 

Wheeler  v.  Gregg,  90  CA  2d  3kQ', 

Johnston  v.  Board  of  Supervisors  of  Marin  County, 

lF7~P.  2d~FBE] 
Parker  v.  Colburn,  196  C,  l69; 

Nishkian  v.  City  of  Long  Beach,  103  C.A.  2d  7i;9| 
Grief  v.  Dullea,  bb    C.A.  2d  906. 

It  must  not  be  assumed  in  advance  that  the  power  thus 
delegated  will  be  exercised  capriciously,  arbitrarily  or  with 
Inequality,   If  it  is,  full  protection  may  be  accorded  the  aggrieved 
person  by  appeal  to  the  appropriate  administrative  board  and  from 
there  to  the  courts  --  thus  satisfying  the  requirements  of  proced- 
ural due  process. 

Gorieb  v.  Fox,  supra; 

Ex  Parte  Fiske,  13  P.  310; 

Village  of~Euclld  v.  Ambler,  272  U.S.  36^. 

Such  a  construction  of  the  regulations  is  subject  to  the 
further  constitutional  limitation  of  equal  protection,  but  as  Preund 
says,  "For  the  purpose  of  further  analysis  the  Idea  of  equality  may 
be  expressed  by  saying  that  it  excludes  in  principle  both  particular 
burdens  and  special  privileges,  but  admits  of  reasonable  classifi- 
cation." Reasonable  classification  means  simply  that  there  must  be 
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£  fsir  relationship  between  the  public  good  to  be  secured  and  the 
private  injury  suffered, 

Ernest  Freund,  The  Police  power,  sec.  fll; 

The  Constitutionality  of  Zoning  Regulations,  V/erner  -- 

Univ.  of  Illinois  Studies  in  the  Social  Sciences , 

vol.  XII  No.  i|. 

I  think  it  is  entirely  plain,  on  the  authority  of  the 
above  enunciated  general  principles,  that  the  reservation  of  author- 
ity in  the  present  ordinances  to  deal  in  a  special  manner  with 
exceptional  cases  is  unassailable  upon  constitutional  grounds.   The 
possibility  of  abuse  of  the  power  granted,  does  not  disprove  its 
existence,'  that  possibility  exists  even  in  reference  to  powers 
that  are  conceded  to  exist.   An  occasional  wrong  decision  by  the 
granting  authority  is  of  less  importance  to  the  community  than 
the  unrelieved  arbitrariness  of  an  iron-clad  ordinance.   This  is, 
however,  a  sensitive  discretion  end  one  which  must  be  exercised 
with  the  utmost  restraint. 

Furthermore,  I  recognize  that  to  vest  such  discretion  In 
the  City  Planning  Commission  is  to  introduce  an  incalculable  into 
the  ownership  of  property  which,  although  socially  end  legally  jus- 
tifiable, may  cause  grave  concern  to  individual  landowners.   This  is 
an  inevitable  consequence  of  reading  Section  26  of  the  general  licens- 
ing provisions  as  applicable  to  "all"  permits,  rather  than  confining 
it  to  "businesses"  and  "callings"  as  those  terms  are  used  in  Sec- 
tion 1,  Part  III  of  the  Municipal  Code.   If  the  Lindell  case  was  in 
error  on  this  point  It  is  for  the  Supreme  Court  to  say.   If  it  is 
an  undesirable  result  from  a  policy  standpoint  the  legislative 
authority  must  provide  a  remedy. 

In  reaching  this  conclusion  I  am  not  unaware  of  those  de- 
cisions which  hold  that  provisions  for  varying  the  application  of 
zoning  regulations  do  not  empower  a  zoning  board  to  broaden  or 
extend  the  restrictions  imposed  by  the  zoning  regulations  so  as  to 
prevent  the  use  of  particular  promises  for  a  purpose  or  structure 
which  is  not  prohibited  thereunder. 

168  A.L.R.  100; 

Leonard  Inv.  Go.    v.  Board  :f  Adjustment  of  City  of 

Trenton,   TTaT  2d  768  (N.J. )J 
Lutz  V.  Kaltenbach,  131  A,  899  (N.J.) 
feglund  V.  Dodge,  25  N.E.  2d  l6l  (Mich.); 
Goelet  V.  Moss,  290  N.Y.S.  573  (N.Y,). 
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They  are  not  apposite  where  the  granting  authority  is  expressly 
authorized  by  statute  to  exercise  its  discretion. 

For  the  foregoing  reasons  the  following  response  is  made 
to  parts  (a)  and  (b)  of  your  request: 

(a)  The  City  Planning  Commission  has  the  right  to 
pass  upon  the  merits  of  the  particular  use  in 
the  location  specified, 

(b)  The  Planning  Commission's  jurisdiction  in  the 
matter  is  not  restricted  to  a  determination  as 
to  whether  the  proposed  building  cr  use  is  per- 
mitted under  the  zoning  ordinance. 

In  answer  to  part  (c)  of  your  request  you  are  advised  that 
Section  31,  Art.  1,  Prrt  III  of  the  Municipal  Code  is  not  a  bar  to 
reapplication  for  a  building  permit  within  a  one-year  period.   By 
its  express  provisions  the  section  is  made  applicable  to  the  permits 
enumerated  in  Article  I.   This  determination  renders  unnecessary  any 
discussion  of  part  (d)  of  ycur  request. 

Finally,  part  (e)  poses  the  question  whether  a  building 
or  group  of  buildings  designed  so  as  to  be  identifiable  to  the 
ordinary  observer  as  a  "motel"  uv   automobile  tourist  court,  in  the 
generally  accepted  meaning  if  those  words,  should  be  approved  as  a 
permitted  use  if  it  satisfies  the  definition  of  "hotel"  as  the  lat- 
ter appears  in  Section  1(g) ,  Article  1,  Chapter  II  of  the  City  Plan- 
ning Code,   You  are  hereby  advised  that  conformance  to  the  stand- 
ards therein  set  out  is  determinative  of  a  "permitted  use,"   The 
question  whether  it  should  be  "approved"  is  a  matter  for  your  sound 
discretion  in  accordance  with  the  principles  enunciated  with  refer- 
ence to  perts  (a)  and  (b)  above. 

Respectfully  submitted, 

DION  R.  HOLM, 
EFH/BJW  City  Attorney. 

TO:   DEPARTI'IEWT  OP  CITY  PLANNING 
100  Lrrkin  Street 
San  Francisco  2 

Attention:  Paul  Oppermann,  Director. 


OPINION  NO.  8i|6 
Hay  27,  1951+ 


SUBJECT:   STATUS  0?  POSITIOInS  0?  IKVESTIC-ATORS  IN  DISTRICT 
ATTORNEY'S  OPPICE;  EXCEPTED  PROI':  CIVIL  SERVICE 

P'JRSUAIIT  TO  SECTION  3l|.l;  SALARY  AS  AFFECTED  BY 
RETITLING  OP  POSITION. 


Gentlemen: 


follows : 


This  office  is  in  receipt  of  a  request  for  an  opinion  as 


"In  19t|-9,  pursuant  to  fhe  provisions  of  section  3i|.l 
as  then  amended,  all  employees  in  the  District  Attorney's 
office,  except  Assistant  Attorneys,  one  Confidential 
Secretary,  and  'occupants  of  positions  classified  as 
senior  investigator  or  investigator',  becarae  subject  to 
the  civil  service  provisions  of  the  charter.  At  the  time 
of  the  adoption  of  this  amendment  several  positions  al- 
ready existed  in  the  District  Attorney's  office  as  Nil 
Senior  Investigator,  District  Attorney's  Office,  and  N12 
Investigator,  District  Attorney's  Office.   The  occupants 
of  these  positions  did  not  acquire  civil  service  status 
under  the  specific  provisions  of  the  amendment. 

'•'VJe  have  nov;  been  requested  by  the  District  Attorney 
to  classify  five  proposed  new  investigative  positions, 
which  on  the  basis  of  the  duties  outlines  may  not  be 
allocated  to  the  existin£-  class  Nil  or  class  N12.  The 
District  Attorney  has  suggested  titles  as  follows: 

"Chief  Investigator,  Department  of  Investigation 
"Assistant  Chief  Investigator,  Department  of 

Investigation 
■•'Senior  Criminal  Investigator,  Department  of 

Investigation 
'"Investigator,  Departnoent  of  Investigation. 

'■'We  have  not  yet  determined  whether  or  not  these  new 
positions,  if  established,  will  be  allocated  to  the  two 
existing  classes,  but  it  is  probable  tbat  additional 
classification  v/ill  have  to  be  established  in  order  to 
properly  reflect  the  duties  of  the  proposed  new  positions. 

■'It  further  appears  that  the  new  class  of  Investigator, 
Department  of  Investi  ation  will  involve  substantially  the 
same  duties  that  are  now  included  in  the  existing  class  of 
N12  Investigator,  District  ^.ttorney's  Office. 
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"The  salaries  proposed  by  the  District  Attorney  for 
the  Chief  Investigator,  Assistant  Chief  Investigator  and 
Senior  Criminal  Investigator  are  considerably  higher 
than  the  rates  presently  fixed  under  the  salary  standard- 
ization provisions  of  the  charter  for  either  of  the  two 
existing  classifications. 

"\j111  you  been  good  enough  to  advise  us  if  these 
proposed  nev;  positions  will  be  subject  to  the  civil 
service  provision  of  the  charter  or  exempt  therefrom  in 
the  event  the  Commission  determines  that  the  duties  of 
certain  of  these  proposed  positions  significantly  differ 
from  the  duties  of  the  tv/O  existing  classes  1111  and  JH2 
to  require  the  creation  of  new  classifications  such  as 
Chief  Investigator  and  Assistant  Chief  Investigator  and 
Senior  Criminal  Investigator. 

"If  the  Coranission  deter.iiines  that  the  proposed  new 
position  of  Investigator,  Department  of  Investigation, 
involves  substantially  the  same  duties  as  the  existing 
class  1712  Investigator,  District  Attorney's  Office,  but 
should  desire  to  retitle  the  existing  class  to  be  Investi- 
gator, Department  of  Investigation  without  significant 
change  of  duties  so  as  to  conform  to  the  titling  of  the 
proposed  new  classifications,  would  such  action  permit 
the  fixing  of  a  higher  salary  than  that  now  fixed  for 
class  N12  pursuant  to  the  provisions  of  section  151  of 
the  charter? 

"In  view  of  the  fact  that  these  matters  must  be  deter- 
mined in  time  for  Inclusion  in  the  budget,  will  you  be 
good  enough  to  give  us  a  reply  at  your  earliest  possible 
convenience." 

0  P  I  II  I  0  J 

Section  lU2  of  the  Charter  of  the  City  and  County  of  San 
Francisco  orovldes  that  all  positions  must  be  included  in  the  class- 
ified civil  service  unless  they  fall  vdthin  the  exceptions  recited 
in  the  section.   Section  1Ll2,  so  far  as  it  concerns  the  subject 
matter  of  this  opinion,  reads  as  follovfs: 

"All  positions  in  all  departiusnts  and  offices  of  the  city 
and  county,  including  positions  created  by  laws  of  the 
State  of  California,  v/here  the  compensation  is  paid  by 
the  city  and  county,  shall  be  included  in  the  classified 
civil  service  of  the  city  and  county,  and  shall  be  filled 
from  lists  of  eligibles  prepared  by  the  civil  service 
commission,  excepting  ...  (5)  such  positions  as,  by 
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other  provisions  in  this  charter,  are  specifically 
exempted  from,  or  where  the  appointment  is  designated 
as  exclusive  of,  the  civil  service  provisions  of  this 
charter.'' 

Section  3i+.l  of  the  Charter,  which  was  passed  for  the  pur- 
pose of  placing  certain  positions  in  the  City  Attorney's,  Public 
Defender's  and  District  Attorney's  offices,  heretofore  excepted  from 
the  civil  service  provisions  of  the  Charter,  in  the  classified  civil 
service  system,  reads,  so  far  as  it  applies  to  the  District 
Attorney's  office,  as  follows: 

"...  Notwithstanding  any  other  provisions  of  this 
charter,  occupants  of  all  positions  in  the  office  of 
district  attorney,  exceot  assistant  attorneys,  one  con- 
fidential secretary  and  occupants  of  positions  classi- 
fied as  senior  investigator  or  investigator,  shall  be 
subject  to  the  civil  service  provisions  of  this  charter, 
provided  that  all  such  occupants  of  positions  not  so 
excepted  who  are  actually  employed  on  the  effective  date 
of  this  amendment,  and  who  have  been  continuously  employ- 
ed for  one  year  immediately  preceding  such  date,  shall 
be  continued  in  their  respective  positions  as  if  appoint- 
ed thereto  after  examination  and  certification  from  a 
civil  service  list  of  eligibles,  and  thereafter  shall  be 
governed  by  and  shall  be  subject  to  the  civil  service 
provisions  of  this  charter.'^ 

The  portion  of  Section  3^*1  which  is  quoted  above  was 
added  in  19U9.   In  the  argument  to  the  voters  which  was  submitted 
with  the  text  of  the  charter  amendment  and  authorized  by  the  Board 
of  Supervisors,  there  appeared  the  following  statement t 

"'This  amendment  affects  only  the  clerical  employees  of 
the  District  Attorney's  office."   (Emphasis  added.) 

An  examination  of  the  duty  statement  of  senior  investiga- 
tor and  investigator  contained  in  the  Classification  of  Duties  of 
Position  in  the  hunicipal  Service  published  by  the  Civil  Service 
Commission  shovjs  that  these  positions  contain  no  duties  of  a  clerical 
nature.   All  clerical  classifications  appear  in  this  manual  under 
Division  B,  which  carries  the  general  title  "Clerical  Service."  The 
positions  of  senior  investi^ptor  and  investigator  are  grouped  under 
the  general  Division  N,  which  is  entitled  "liiscellaneous  Inspection 
and  Investigation  Service'."' 

Prom  information  received  from  the  District  Attorney's 
office  and  also  referred  to  in  your  request,  it  would  appear  that 
none  of  the  new  positions  in  question  are  to  be  considered  clerical. 
Applying  the  argument  ouoted  sbove,  which  was  submitted  to  the 


OPINIOU  NO.  81J.6 
Kay  27  >  1951^ 
Page  k 

voters,  as  a  mode  of  interpreting  an  ambiguous  charter  section,  it 
appears  quite  clear  that  the  purpose  of  the  amendment  v/as  to  make  no 
change  in  the  office  of  District  Attorney  exceot  in  the  clerical 
staff. 

A   consideration  of  the  type  of  office  and  v/ork  performed 
therein  v;ill  be  of  some  assistance  in  further  analyzing  the  purpose 
behind  this  amendment.   There  is  no  question  that  the  work  of  the 
District  Attorney  is  of  a  highly  confidential  nature  and  the  investi- 
gators in  the  District  Attorney's  office  fsll  within  what  is  general- 
ly considered  a  confidential  class.  Authorities  throughout  the 
country  generally  recognize  the  appropriateness  of  excepting  posi- 
tions of  a  confidential  nature  from  the  classified  service.   (Chit- 
tenden vs.  lJ_ors_ter,  1|6  N.E,  857>  i'.Y.;  10  Am.  Jur.  935* ) 

An  examination  of  the  language  used  in  the  charter  amend- 
ment shows  that  this  rule  was  followed  in  the  drafting  of  the  amend- 
ment ,  All  of  the  exempt  classes  referred  to  therein,  namely,  the 
assistant  district  attorneys,  the  confidential  secretary,  and  the 
investigators,  are  positions  requiring  confidential  relationships 
with  the  District  Attorney. 

The  charter  section  exempts  the  occupants  of  positions 
classified  as  senior  investigator  or  investigator,  which  at  that 
time  included  all  investigators  in  the  District  /attorney's  office, 
from  civil  service  provisions.  This  language,  together  vrith  the 
confidential  relationship  discussed  above,  is  not  necessarily  direct- 
ed at  the  positions  then  in  existence  but  rather  to  the  class  of 
investigators  generally.   If,  as  is  indicated,  changing  ti.aes, 
growth  of  the  office,  and  increased  case  loads  recuire  additional 
classes  of  investigators  whose  relationship  vjith  the  District 
Attorney  must  of  necessity  be  a  confidential  one,  it  would  appear 
that  these  nevi   positions  cone  clearly  within  the  exemption  created 
by  the  charter  am^endments  for  investigators. 

Therefore,  based  on  the  fact  that  the  argument  informing 
the  voters  of  the  purpose  of  the  amendment  to  the  effect  that  only 
changes  would  occur  in  the  clerical  force,  together  with  the  further 
consideration  that  all  confidential  positions  were  exempted,  I  con- 
clude that  the  new  class  of  investigators  referred  to  in  your  request 
would  not  be  subject  to  the  civil  service  provisions  of  the  charter 
but  would  be  appointed  to  serve  at  the  pleasure  of  the  District 
Attorney  as  exempt  positions. 

Referring  to  your  second  query,  if  it  is  determined  as 
Indicated  in  your  request  that  the  proposed  new  positions  require 
substantially  the  same  duties  as  those  assigned  to  1^12  Investigator, 
District  Attorney's  office,  but  that  a  retitling  may  be  necessary 
without  any  significant  change  in  the  duties,  it  is  my  opinion  that 
the  present  rate  of  salary  provided  in  the  Salary  Standardization 
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Ordinancse  for  the  classification  N12,  Investigator,  District  Attor- 
ney's Office,  must  be  paid.   The  Charter  of  the  City  and  County  of 
San  ?rancisco  reco£,nizes  only  one  exception  to  the  rates  of  pay 
established  by  the  Salary  Standardization  Ordinance  in  Section  71 
vjhen  It  provides  that: 

"Pending  the  adoption  of  salary  standards  as  in  this 
charter  provided,  the  salary  and  wage  rates  for  positions 
subject  to  such  standardization  shall  be  as  recommended 
by  the  officer,  board  or  commission  having  appointing 
pov/er  for  such  positions  and  fixed  by  the  budget  and 
annual  salary  ordinance;  .  .  .  '' 

The  portion  of  Section  71  quoted  above  vjould  have  no  appli- 
cation to  the  present  facts  since  standards  of  pay  have  been  set  for 
the  classification  N12,  Investigator,  District  Attorney's  office,  in 
the  current  Salary  Standardization  Ordinance,  and  therefore  there 
could  be  no  change  made  in  this  rate  until  the  adoption  of  a  new 
Salary  Standardization  Ordinance  in  subsequent  years. 

Furthermore,  the  Charter  in  Section  l5l  charges  the  Civil 
Service  Commission  and  the  Board  of  Supervisors  with  the  duty  of 
setting  salaries  in  such  a  manner  that 

"The  compensations  fixed  as  herein  provided  shall  be  in 
accord  vath  the  generally  prevailing  rates  of  wages  for 
like  service  and  viorking  conditions  in  private  employment 
or  in  other  comparable  governmental  organizations  in  this 
state;  ..." 

In  making  this  determination  the  Civil  Service  Commission  and  the 
Board  of  Supervisors  are  charged  v;ith  the  duty  of  looking  to  the 
substance  of  the  position  vrhich  is  based  on  the  duties  and  work  per- 
formed and  only  incidentally  affected  by  the  title,  and  which  it 
must  be  assumed  was  done  in  fixinf  the  rate  of  pay  for  1112  Investi- 
gator, District  Attorney's  office.   It  is  only  by  reference  to  the 
duties  of  the  position  that  the  Board  of  Supervisors  can  follow  the 
mandate  provided  in  Section  151  that  "like  compensation  shall  be 
paid  for  like  service." 

Therefore,  and  assuming  that  the  Commission  acts  as  indica- 
ted in  your  second  question,  I  advise  you  in  answer  to  said  question 
that,  since  you  are  the  sole  judge  of  classifications  ($1^2  of  Char- 
ter) and  since  the  mere  changing  of  a  title  and  some  incidental 
changing  of  duties  could  not  be  considered  a  reclassification  of  the 
position,  the  salary  presently  set  for  the  position  of  N12,  Investi- 
gator, District  Attorney's  office,  must  be  the  rate  of  pay  legally 
established  for  the  retitled  position  referred  to  in  your  request. 

Respectfully  submitted, 

B  Ja'  tWFB 

DION  R.   HOLii,    City  Attorney 
TO:      Civil  Service   ComiJiission 
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SUBJFCT;      TEMPORARY  EMPLOYEE'S   RIGHT    TO   VACATION 
AFTER   ONE   YEAR   SERVICE. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  op- 
inion as  follows: 

REQUEST 

"Mr.  Jerome  A.  Burman  has  been  certified  to  and 
has  worked  in  this  office  as  a  B222  General  Clerk  in 
both  a  TDermanent  and  temporary  capacity. 

"From  March  "] ,    1953  through  February  6,  195^4*  Mr. 
Burman  was  employed  in  a  permanent  position  from  a 
limited  tenure  list  of  the  Civil  Service  Commission. 
He  was  displaced  by  another,  from  a  regular  civil 
service  list. 

"Beginning  the  following  Monday,  February  8,  Y)Sh,, 
Mr.  Burman  worked  in  a  temporary  position,  which  tempor- 
ary position  could  reasonably  be  anticipated  to  continue 
until  June  30,  195^4.   However,  on  April  30,  195i],  Mr. 
Burman  was  again  displaced  and  by  an  appointee  from  a 
regular  civil  service  list.   Mr.  Burman  is  no  longer  a 
city  and  county  employee, 

"Prior  to  his  final  discharge,  Mr.  Burman  had,  on 
April  19,  195i|>  applied  for  a  vacation.   His  department 
head  approved  as  a  vacation  period  the  two  weeks  begin- 
ning June  9}  195^4' 

"■please  advise  me: 

"1.   May  Mr.  Burman  now  be  granted  a  two  week 
vacation,  the  payment  for  which  to  be  a  charge  against 
the  City  and  County  treasury? 

"2.   May  Mr.  Burman  now  be  paid  the  equivalent  of 
two  week's  salary  from  the  City  and  County  treasury, 
should  your  answer  to  question  No.  1  be  in  the  negative?" 

OPINION 

In  answer  to  your  above-quoted  request,  you  are  re- 
ferred to  my  opinion  No.  827,  dated  April  19,  195i|. 
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There  is  no  dispute  that  the  subject  employee  was 
entitled  to  a  vacation  at  the  time  he  was  displaced  by  an 
appointee  from  a  regular  civil  service  list.   The  right  to 
a  vacation  being  absolute,  the  employee  is  entitled  to  It 
unless  he  has  waived  it  by  refusing  to  take  a  vacation  be- 
fore he  was  laid  off.   This,  Mr.  Eurman  did  not  do,  and 
hence  it  is  my  conclusion  that  he  may  now  be  granted  a 
two-week  vacation,  the  payment  for  which  is  to  be  a  charge 
against  the  City  and  County  treasury. 

Pespectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


EPH/BJ\'J 


TO:   Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2,  California 


OPINION   NO.    8I4.8 
June  2,    195^ 

SUBJECT:      PUBLIC   ADICNISTRATOR   DEPOSIT    0?   CASH 
'  nH  Till.   CITY  AND  COUNTY  TREASURER 

Dear   Sir: 

I  am  in  receipt  of  your  request  for  opinion  in  vfhich  you  ask 
vrhether  it  is  mandatory  that  the  Public  Administrator  deposit  the  cash 
he  receives  while  administering  estates  vdth  the  Treasurer  of  the 
City  and  County  of  San  Francisco. 

OPINION 

Section  III4.7   of   the  California   Probate   Code   provides: 

"Deposit    of   decedent's   '•gone y.      The   public   adminis- 
trator,   as    soon  as   he   receives    the   same,   must   deposit 
all  moneys   of   the   estate   vith  the   county   treasurer   of 
the   county   in  vjhich   the  proceedings   are   pendingj    or,    if 
not  requlr ed   for   current   expenses,    he  ;,iay  deposit    any 
_amount    thereof  vrith  one   or   more  banks   authorized   to  do 
business    in  his    coun'cy"?    and'if  there    is   none'  then  vJith 
any  bank  in" the    state.      The   court   may  direct   the   deposit 
of   any   such  money  with   a  bank.      Money  deposited  vjith  the 
county  treasurer   or  with  a  bank  may  be  withdrawn  upon  the 
order   of   the  public   administrator,    countersigned  by  the 
Judge,   when  required  for  the  purposes   of  administration 
..."      (emphasis    added) 

Obviously,    the   public   administrator   may  deposit   any  or   all 
moneys    of   any   estate  he    is    administering,   not  required  for   current 
expenses,   with  any  bank  authorized   to   do  business   in  the   City  and 
County  of  San  Francisco,    in  which   case   he   is   relieved  from  depositing 
such  money  with   the  Treasurer.       (12  Cal.    Jur.    28?,   Executors   and 
Administrators,    §1015) 

Therefore,    only  such  estate   money  vfhich   the  public    administra- 
tor requires    for   current    expenses  must  be   deposited  with   the   County 
Treasurer.      The   estate  money  not   needed  for   current  estate   expenses 
need  not  be   deposited  with    the  Treasurer,   but   may,    at   his   discretion, 
be   deposited  with  a  bank.      However,    it   is   pointed  out   that   the   depos- 
it must  be   made    either   with   the  Treasurer   or    a  hsnk  "as   soon  as  he 
receives   the   same." 

Respecti'ully   submitted, 

RS/  'FB 

To:     Harry  D.   Ross,   Controller  DION  R.   HOLII 

City  Attorney 
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June  2,  195^4 
SUBJECT:   MUSIC  ^RACriCE  ROOMS  IN  RESIDENTIAL  DISTRICT 

Dear  Sir: 

I  am  in  receipt  of  your  recent  request  for  an  opinion 
as  follows : 

R  E  Q  U  EST 

"VJill  you  kindly  furnish  the  Department  of  City 
''lanning  with  an  opinion  as  to  whether  there  is  any 
legal  basis  upon  which  a  building  permit  can  be  aDproved 
under  the  following  circumstances? 

"(1)  The  property  is  located  at  11471  VJashlngton 
Street  in  a  Second  Residential  District,  and  is  occupied 
by  an  aoartment  house* 

"(2)  The  permit  sought  is  for  a  separate  one-story 
building  to  be  erected  in  the  rear  yard,  said  building 
to  contain  exclusively  four  sound-proofed  rooms  vjhich 
are  to  be  rented  out  on  an  hourly  basis,  for  music 
practice,  .  .  ," 

A  careful  review  of  the  contents  of  the  letters  sub- 
mitted by  you,  ell  data  and  material  on  file  with  the  Depart- 
ment of  City  "Planning  and  maps  and  other  information  furnished 
by  Mr.  :7eorge  T.  ^lummer  directly  to  this  office  indicates  the 
following: 

The  property  for  which  a  building  oermit  is  sought  is 
located  at  li|65  I'ashington  Street  —  a  second  residential  dis- 
trict.  The  property  adjoining  it  at  li|71  Vashington  Street  is 
also  owned  by   r-ir.  Plummer.    Initially,  in  19i|0,  a  single  music 
practice  room  was  started  in  the  basement  of  the  oremises  at 
lilYl  '-Washington  Street,   Subsequently,  extensive  excavation  work 
and  alterations  were  done  on  the  r)remises  at  11465  '.''ashington 
Street,  which  were  ourchased  in  19ii3  by  Mr.  ''lummer,  resulting 
in  the  addition  of  three  additional  sound-proofed  music  practice 
rooms  in  the  basement  of  said  oremises.   Indications  are  that  no 
permit  for  the  work  so  done  has  ever  been  obtained. 

The  applicant  has  submitted  much  documentary  evidence 
showing  the  extensive  amount  of  work  done  by  him  on  the  two  oiecej 
of  property;  he  has  filed  with  the  Department  of  City  Planning 
many  letters  from  private  individuals,  officials  and  representa- 
tives of  principal  music  houses  and  establishments  in  San  Fran- 
cisco all  indicating  the  meritorious  and  constructive  nature  of 
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the  practice  rooms  In  question.   Seeking  to  construct  three  addi- 
tional practice  rooms  at  the  rear  of  11^65  Washington  Street,  Mr. 
Plummer  in  the  early  part  of  1953  circulated  a  form  letter  among 
the  nearby  property  owners  relative  to  his  aoplicatlon  for  an 
amendment  of  the  zoning  ordinance  to  allow  specifically  for  the 
limited  use  of  music  practice  rooms  in  a  second  residential 
district,  which  amplication  was  filed  August  1,  1952.  At  the 
applicant's  request  the  aoplication,  proposal  No.  Z-53-10,  was 
subsequently  withdrawn  by  the  City  Planning  Commission,  by  Reso- 
lution No.  k'^kl*   under  date  of  April  23,  1953. 

Factually,  the  four  music  practice  rooms  now  in  opera- 
tion and  the  three  additional  music  rooms  contemplated,  are 
rented  out  to  both  tenants  In  the  anartments  located  on  the 
premises  and  to  persons  living  elsewhere.   These  rooms  are  op- 
erated every  day  in  the  year  from  7:00  a.m.,  through  to  11:00 
p.m.,  at  rates  varying  from  12  cents  to  lli   cents  an  hour.  Rent- 
als are  made  in  either  cash  or  check  mailed  to  the  owner  ^^;ho  ad- 
mits that  the  rentals  of  these  rooms  "are  very  profitable"  -- 
that  "there  has  Fo  be  a  orofit  incentive"  --  though  "the  matter 
of  real  imoortance  is  public  service."   Mr.  '^lummer,  his  wife 
and  an  assistant  are  in  charge  of  the  general  supervision  of 
the  music  rooms.   There  are  no  contentions  that  the  rooms  are 
used  for  sleeping  purposes  nor  are  the  other  use  facilities,  such 
as  beds,  water  stands,  etc.  available  so  as  to  classify  the  rooms 
as  boarding  or  lodging  rooms  as  to  bring  them  within  the  classi- 
fication permitted  under  Section  it  of  the  City  Planning  Code 
hereinafter  set  out.  an   extensive  and  elaborate  system  of  auto- 
matic controls  has  been  set  up  together  with  locker  facilities 
for  persons  using  these  rooms.   No  musical  instructions  are  given 
on  the  premises  but  chairs,  table  and  a  piano  are  available  in 
each  practice  room  so  that  one  using  the  same  may  practice  voice, 
instrtunent  or  merely  compose  and  arrange  music. 

OPINION 

^art  II,  Chapter  II  of  the  IE  an  Francisco  Municipal 
Code,  City  'Planning  Code,  Sections  3  and  I4,  provide  as  folloxvs: 

»'c]?c.  3.   First  Residential  District.  In  a  First 
Residential  District  no  building  or  -oremises  shall  be 
used  and  no  other  building  shall  be  constructed  or 
altered  which  is  arranged,  intended  or  designed  to 
be  used  for  any  purpose  other  than  for: 

(a)  5 ingle  family  dwelling; 

(b)  School; 

(c)  Church; 

(d)  Community  Club  house; 

(e)  Nurseries,  farms,  truck  gardens  and  greenhouses; 
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(f)  The  usual  accessories  located  on  the  same  lot 
with  these  various  buildings  not  involving  the  conduct 
of  a  business,  but  Including  the  office  of  a  musician, 
ohysician  or  dentist  or  other  oerson  authorized  by  law 
to  practice  medicine  when  situated  in  the  same  dwelling 
used  by  such  oerson  as  his  or  her  place  of  residence; 
and  a  garage  or  group  of  garages  containing  space  for 
passenger  automobiles  for  the  exclusive  use  of  the  ten- 
ants in  the  main  building  on  the  premises;  (emphasis 
added) 

(g)  .  .  . 


"5 EC.  i|.   Second  Residential  Distrlot.  In  a  Second 
Residential  District  no  building  or  premises  shall  be 
used  and  no  bulldln  shall  be  constructed  or  altered 
which  is  arranged,  designed  or  intended  to  be  used  for 
any  purpose  other  than  the  purposes  specified  in  Section 
3  of  this  Article  and  those  of  a: 

(a)  Tenement  house  or  apartment  house; 

(b)  Plat; 

(c)  Boarding  or  lodging  house; 

(d)  Hotel; 

(e)  Library; 

(f)  ^olice  Station; 

(g)  Fire  Station; 

(h)  Health  Institutions;  Home  for  the  Aged  and 
Niirsing  Homes;  for  the  accommodation  of  not  to  exceed 
eight  (8)  inmates;  Day  \Tursery  or  Nursery  School,  pro- 
vided, however,  that  no  sign,  advertising  matter  or 
other  device  of  any  character  shall  be  displayed  on 
any  portion  of  the  exterior  of  such  building  or  premi- 
ses which  will  give  any  outward  indication  of  the  char- 
acter of  its  occupancy," 

There  can  be  no  argument  that  the  nature  of  the  use 
and  the  main  activities  of  the  music  rooms  in  question  is  a 
commercial  or  business  one  and  as  such  clearly  nrohibited  by 
the  above  cited  section  of  the  City  Planning  Code.   The  en- 
umeration of  the  types  of  uses  in  the  two  sections  contains 
no  lan;.;uage  which  can  be  so  interpreted  as  to  allow  rental  of 
rooms  for  the  purposes  you  mention. 

Business  as  defined  in  bouvier's  Law  Dictionary,  3rd 
Edition,  is  "that  which  occupies  the  time,  attention,  and 
labor  of  man  for  the  purpose  of  livelihood  or  profit,  but  it 
is  not  necessary  that  It  should  be  the  sole  occupation  or 
employment."  And  in  v'ebster's  New  International  Dictionary, 
2nd  Edition,  'business  may  be  any  particular  occupation  or 
employment  habitually  engaged  in,  especially  for  livelihood  or 
gain.'' 
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The  modus  operandi  can  by  no  stretch  of  the  invagina- 
tion be  construed  even  in  its  most  liberal  aspects  as  to  bring 
the  rental  of  the  music  rooms  within  the  permitted  uses  of 
board  or  lodging  houses  as  listed  under  Section  3. 

^''hile  it  may  be  admitted  that  the  t)ractice  rooms  are 
an  asset  to  the  neighborhood  and  that  the  same  have  been  highly 
recommended  by  neighbors  and  professional  musicians,  yet  the 
inherent  danger  engendered  in  'oermitting  the  same  on  a  ourely 
eouitable  basis,  in  the  absence  of  an  amendment  to  the  City 
Planning  Code,  would  result  in  an  unfair  discrimination  against 
many  similar  non-residential  uses. 

You  are  therefore  advised  that  the  rental  of  these 
rooms  under  the  narticular  circumstances  herein  discussed  does 
involve  "the  conduct  of  a  business''  and  as  such  there  is  no 
legal  basis  uT)on  which  a  building  permit  can  be  approved  for 
the  construction  of  the  one-story  building  to  house  three  ad- 
ditional music  practice  rooms. 

It  is  my  further  ooinion  that  the  Drooosed  use  of 

the  music  rooms  here  is  not  such  an  "accessory  use"  as  to 

Dring  it  out  of  the  restrictions  imposed  under  the  zoning 
ordinance. 

/accessory  is  defined  in  I'ebster's  New  International 
Dictionary,  2nd  Edition,  as  things  or  objects  'accompanying 
as  a  subordinate;  aiding  or  contributing  in  a  secondary  way; 
connected  as  an  incident  or  subordinate  to  a  orincipal;  ad- 
ditional; that  which  belongs  to  something  else  deemed  the 
principal,  something  additionel,  or  a  thing  that  contributes 
subordlnately  to  the  affecting  of  a  ourpose;  an  adjiinct  or 
accompaniment." 

The  main  use  of  the  buildinjs  located  on  the  proper- 
ties at  both  ll[65  and  II47I  '  ashington  Street  is  for  apartments 
designed  for  residential  ourposes.   The  use  of  the  music  orac- 
tice  rooms  is  not  confined  to  tenants  of  such  buildings  but 
are  open  to  the  general  public  at  certain  stated  rental  rates 
and  therefore  cannot  be  termed  or  construed  as  "usual  acces- 
sories" to  a  residential  building,  under  the  accented  defini- 
tion of  the  term.   The  ar^\iments  advanced  by  Mr.  ''lummer  in 
this  respect  might  equally  apply  to  the  rental  of  rooms  to 
many  other  nonresidential  purposes  and  would  therefore  also 
be  restricted.   To  conclude  otherwise  under  the  circumstances 
so  that  a  solution  for  the  applicant  may  be  found  within  the 
present  framework  of  the  ordinance  as  it  now  stands,  as  has 
been  suggested  by  certain  members  of  the  committee  of  the  Board 
of  Supervisors,  would  be  discriminating  unfairly  against  many 
similar  nonresidential  uses,  this,  notwithstanding  the  obvious 
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merits  and  worthwhile  service  being  rendered  by  the  music 
practice  rooms  in  question. 

You  are  thus  advised  in  connection  with  your  inquiries 
as  submitted. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


sey/lsm 


TO;    Paul  Oppermann,  Director  of  'Planning 
Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2,  California 


Opinion  No.  850 
June  3,  19Sk 


SUBJECT:   DIAMOND  HEIGHTS  PROJECT 

OWl.^ER  PARTICIPATION  PHASES. 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as  follows: 

R  E  _2  ;^  E  S  T 

"Enclosed  please  find  three  copies  of  letter  addressed  to  me 
under  date  of  April  23,  195i|,  by  Mr.  Charles  J.  Koran,  Area 
Supervisor,  Division  of  Slum  Clearance  and  Urban  Redevelopment, 
Washington,  D.C,  concerning  subject  agreement. 

"You  will  note  that  the  proposed  agreement  in  its  present  foim, 
is  unacceptable  to  Mr,  Koran  and  his  staff.  Mr.  Koran  raises  the 
following  points  among  others: 

"1.   Is  owner  participation,  as  required  by  the  California  Commun- 
ity Redevelopraent  Law,  primarily  for  the  purpose  cf  enabling  ex- 
isting owners  to  redevelop,  or  share  in  the  redevelopment  of, 
their  own  property  or  of  a  parcel  of  which  their  property  is  to 
be  a  part? 

"2.  Under  the  California  Community  Redevelopment  Law,  is  it  either 
permissive  or  mandatory  that  owner  participation  be  effected  by 
(a)  affording  an  opportunity  to  existing  owners  to  construct  on 
their  respective  properties  such  buildings  and  other  improvements 
(exclusive  of  public  improvements  and  facilities,  e.g.  psrks  and 
schools)  as  the  redevelopment  plan  cells  for,  and  giving  the  own- 
ers of  contiguous  parcels,  if  more  then  one  parcel  is  required,  an 
opportunity  to  join  together  to  effect  the  applicable  uses  proposed 
in  the  plan;  or  (b)  affording  those  owners  of  homes  the  locations 
and  uses  of  which  are  not  to  be  changed  an  opportunity  to  enter 
into  owner  participation  agreements  obligating  them  to  abide  by  the 
redevelopment  plan  uses  and  controls  rnd  carry  out  such  rehabilita- 
tion as  is  deemed  necessary  under  the  redevelopment  plan;  or  (c)  by 
both  methods? 

"3.   Is  the  proposal  to  permit  owners  of  property  in  the  project 
aroa  to  exercise  preference  for  acquisition  of  nonadjacent  prop- 
erty in  the  project  area  questionable  from  a  legal  point  of  view? 
Was  such  permission  actually  contemplated  under  the  California 
law?   Can  the  Agency  be  furnished,  for  transmittal  to  ¥rr.    Koran, 
satisfpctory  evidence  of  the  legality  of  such  permission?  (The 
possibility,  suggested  by  Mr.  Horan,  that  such  preference  will 
open  the  door  to  a  multitude  of  administrative  problems  and  risks 
is  a  non-legal  problem  which  will  be  studied  by  the  Agency.) 
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^'%.     V.'ithout  incorporation  in  the  owner  participation 
plan  of  a  provision  for  participation  (as  described  in  (2) 
(b)  above)  by  the  property  owners  vjhose  hones  are  not  to 
be  subject  to  relocation  or  change  of  use,  will  a  redevel- 
opment plan  legally  meet  the  owner  participation  recuire- 
nient  of  the  California  law? 

"Will  you  kindly  furnish  ne  with  your  opinion  in  response 
to  the  foregoing  at  your  earliest  convenience?'' 


OPINION 


The  devising  of  an  owner  participation  method,  particu- 
larly as  it  applies  to  the  Diamond  Heights  Project,  has  been 
recognized  as  one  of  the  most  difficult  problems  the  Agency  has 
been  called  upon  to  overcor.ie. 

The  only  references  to  "owner  participation''^  are  contained 
in  the  following  sections  of  the  Community  Redevelopment  Law  (Health 
and  Safety  Code): 

"Sec.  33701.   Property  oviners '  participation 
in  redevelopment :   i.ay  subrait  alternative  plan . 
Every  redevelopment  plan  shall  provide  for  parti- 
cipation in  the  redevelopment  of  property  in  the 
project  area  by  the  ov/ners  of  all  or  part  of  such 
property  if  the  owners  agree  to  participate  in 
the  redevelopment  in  conformity  vjith  the  redevel- 
opment plan  adopted  by  the  legislative  body  for 
the  area.   This  section  does  not  prohibit  the 
owners  from  subm.itting  an  alternative  plan  pur- 
suant to  this  part.'' 
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"Sec.  33702.   Sane:   Nonpar tici^at ion:  Alter- 
native provisions.  Every  redev"el6praeat 'plan  v;hich 
conteraplates  property  owner  participation  in  the 
redevelopment  shall  contain  alternative  provisions 
for  redevelopment  of  the  property  if  the  ovmers 
fail  to  participate  in  the  redevelopnent  as  agreed," 


"Sec.  337^5.  Nonpar t i cipati on Jbjy  ovmers: 
Effe_ctiveness  _of  alterna~t"lv"e  pro v i_s i on s "und e r  _i33_702 ; 
Extension  of  30-6ari^_oerlod_.      If  "the'  redevelopment 
plan  adopted  provides  for  participation  in  the  rede- 
velopment of  property  in  the  area  by  the  ov.'ners  of 
such  property,  and  if  for  30  days  after  the  adoption 
of  the  plan,  the  owners  fail  or  refuse  to  enter  into 
a  binding  agreement  for  participation  in  accordance 
with  the  plan,  the  alternative  orovisions  provided 
for  in  Section  33702  become  effective  as  the  offi- 
cial redevelopment  plan  of  the  project  area.   The 
lecislative  body  may  extend  the  30-day  period  by 
not  more  than  60  days." 


"Sec.  33275.   Existing  buildin.fs  to  be  contin- 
ued on  land  :   Owner'  s  _nj3jn2.ar  t  i  c  i2.a  t  i  on"  in  recfevelop  • 

ment  plan  .a ?..  J.l:^t.i/Zijlii  .a.9.CHAsli"''i°p!  'J^.Al-^PPZ- 
Witliout  "th'e"'conse"nt 'of  the'^ovrner ,' "a'n  ae'encV  shall 
not  acquire  any  real  property  on  which  existing 
buildings  are  to  be  continued  on  their  present  site 
and  in  their  present  form  and  use,  unless  they  re- 
quire alteration,  improvement,  modernization,  or 
rehabilitation  under  the  redevelopment  plan  and  the 
owner  fails  or  refuses  to  aeree  to  participate  in 
the  redeveloDment  plan  oursuant  to  Sections  33701 
and  337i|5.'' 
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Except  as  used  in  the  limited  sense  in  Section  33275 
with  reference  to  buildings  which  are  to  remain  on  their  present 
site  and  in  their  present  form  and  use  and  which  reqaire  altera- 
tions, etc.,  the  Community  Redevelopment  Law  does  not  define  or 
STjecify  the  manner  in  which  an  oi-Tier  of  land  in  a  project  area 
may  participate  in  the  redevelooment  of  such  area. 

Every  statute  should  be  construed  with  reference  to  the 
purpose  and  objectives  intended  to  be  acconplished  by  it.   The 
language  v.'ill  be  so  interpreted;  if  possible,  as  to  aid  the  de- 
sign and  intent  of  the  legislature.   (23  Cal.  Jur.76i4.) 

It  is  well  settled  that  \-Jords  of  a  statute  are  to  be 
interpreted  according  to  their  common  acceptance,  i.e.,  they 
will  be  deemed  to  have  been  used  and  will  be  read  to  be  under- 
stood in  the  usual,  natural,  ordinary  and  oopular  sense,  in  the 
sense  in  which  they  are  understood  by  those  for  whom  statutes 
are  made,  unless  they  have  a  well  understood  technical  meaning  or 
the  context  shows  that  they  veve   employed  in  some  peculiar  or 
arbitrary  sense,  or  unless  the  legislature  has  given  them  a 
special  definition.   (23  Cal.  Jur.  7i+9-750) 

VJebster's  Unabridged  Dictionary-  2nd  Ed.,  defines  the 
word  "participation"  as  "an  act  or  state  of  participating  or 
sharing  in  common  with  others." 

It  has  teen  said  that  the  meaning  of  the  word  "partic- 
ipation" has  not  varied  appreciably  in  more  than  thirty  years. 
The  term  has  been  defined  as  meaning  the  action,  state,  or  fact 
of  partaking,  having  or  forming  part  of;  the  act  or  state  of 
sharing  in  common  with  others;  the  fact  or  condition  of  sharing 
in  common  with  others,  or  vrith   each  other;  a  taking  part,  assoc- 
iation, or  sharing  with  others  in  some  action  or  matter;  the  act 
or  state  of  receiving  or  having  a  part  of  something;  a  receiving 
or  having  part  of  something;  a  taking  part,  as  in  some  action  or 
attempt;  a' partaking;  distribution  or  division  into  shares.   It 
has  been  said  that  while  the  phrasing  of  the  definitions  above 
given  differs  slightly,  the  concept  expressed  in  all  is  the  same. 

(67  c.j.s.  eso) 

Using  the  term  "participation"  in  its  ordinary  and 
popular  .sense,  it  appears  that  any  redevelopment  plan  which  provides 
for  the  ovmers  of  all  or  part  of  the  land  to  "take  part  or  share 
in  the  redevelopment  of  the  project  area  in  accordance  with  the 
plan  would  meet  the  legal  requirements  of  the  Commxinity  Redevel- 
opment Law . 
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On  May  l^,    19^3,  I  issued  Opinion  No.  688  in  which  I  in- 
terpreted certain  phases  of  "owner  participation."   In  this 
opinion  I  stated  "I  believe  that  'participation'  is  a  right  given 
to  each  property  owner  whose  property  has  been  so  disposed  of  in 
a  final  redevelopment  plan  as  to  allow  its  use  under  the  latter 
plan  by  the  owner  thereof.  All  project  property  owners  whose 
properties  are  physically  capable  of  fitting  into  the  plan,  inso- 
far as  land  requirements  are  concerned,  may  participate  only  if 
they  agree  to  all  of  the  conditions  and  obligations  imposed  in  the 
plan  such  as:   Covenanting  to  build  within  a  reasonable  time; 
building  according  to  the  required  uses  and  construction  and  other 
standards;  removing  any  and  all  existing  land  title  restrictions 
as  to  use  or  ownership  insofar  as  race,  creed  and  color  are  con- 
cerned; and  entering  into  new  covenants  aj^ainst  such  restrictions." 

Upon  receipt  of  this  opinion  and  after  many  conferences 
with  experts  such  as  the  agency  engineer,  agency  appraiser,  large 
subdividers,  and  agency  staff,  the  Redevelopment  Agency  deter- 
mined that  such  method  of  participation  would  not  be  practical 
and  would  hinder  the  plan.   The  main  objections  to  this  outlined 
method  were  as  follows:   (a)  that  the  only  feasible  method  of 
building  a  subdivision  such  as  Diamond  Heights  would  be  for  the 
agency  to  acquire  all  of  the  vacant  land  and  not  permit  isolated 
parcels  to  remain  in  private  ovmership,  (b)  the  uncertainty  of  re- 
covering project  costs  from  those  owners  of  land  who  would  be  per- 
mitted to  retain  title  to  their  particular  parcels,  (c)  that  such 
method  of  "participation"  would  be  inequitable  in  that  it  would 
permit  only  a  few  persons  whose  land  remained  intact  to  partici- 
pate and  would  deprive  the  majority  of  owners  of  land  in  the  area 
of  the  right  to  "participate." 

On  the  advice  of  the  then  director,  and  others,  the 
agency  concluded  that  the  most  equitable  and  feasible  method  of 
"owner  participation'"  would  be  the  one  which  was  eventually  adopted 
by  the  agency  and  which  provided  for  a  transfer  of  lands  as  out- 
lined in  such  proposed  participation  method. 

In^  r_esponse_Jbc^  ypur_questlon  No..  1.:. 

Section  33701  of  the  Health  and  Safety  Code  makes  it  man- 
datory that  every  redevelopment  plan  shall  provide  for  participa- 
tion in  the  redevelopment  of  property  in  the  project  areas  by  the 
owner  of  all  or  part  of  such  property  if  the  o^-ners  agree  to  par- 
ticipate in  the  redevelopment  in  conformity  with  the  redevelop- 
ment plan. 
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As  pointed  cut  above,  the  Legislature  did  not  define  or 
set  forth  the  manner  in  v?hich  said  ovners  could  participate. 

A  redevelopment  plan  which  enables  existing  pror^ertj 
ovmers  to  develop  or  share  in  the  redevelopment  of  their  ovm  prop- 
erty or  a  parcel  of  which  their  TDroperty  is  to  be  a  part,  would 
meet  the  requirements  of  this  Section  and  would  be  one  of  the  means 
of  accomplishing  the  intent  of  the  Legislature  in  permitting  owners 
of  land  in  project  areas  to  participate  in  the  redevelopment  of 
such  areas. 

Another  means  of  participation  is  provided  for  in  Section 
33275  H  &  S  Code,  which  requires  o^-'ners  of  structures  which  need 
remodeling  and  alterations  under  the  redevelopment  plan  to  agree  to 
participate  in  the  redevelopment  of  the  area  according  to  the  re- 
development plan  in  order  to  retain  their  property. 

In  response  to  Question  No,  2: 


It  cannot  be  said  that  the  redevelopment  law  makes  any 
particular  type  of  "owner  participation"  mandatory. 

A  redevelopment  plan,  i^iich  provides  for  (a)  an  oppor- 
tunity to  existing  owners  to  construct  on  their  respective  prop- 
erties such  buildings  and  other  improvements  as  the  redevelopment 
plan  calls  for  and  giving  the  owners  of  contiguous  parcels,  if 
more  than  one  parcel  is  required  an  opportunity  to  join  together 
to  effect  the  applicable  uses  proposed  in  the  plan;  (b)  which  af- 
fords those  owners  of  homes  the  locations  and  uses  of  vjhich  are 
not  to  be  chan;  ed  an  opportunity  to  enter  into  owner  participation 
agreements  obligating  then  to  abide  by  the  redevelopment  plan,  uses 
and  controls  and  carry  out  such  rehabilitation  as  is  deemed  nec- 
essary under  the  redevelopment  plan;  or  (c)  both,  v:ould  be  per- 
missible under  the  Community  Redevelopment  Law. 

The  problem  of  buildings  which  are  to  remain  on  their 
present  site  and  in  their  present  form  and  use  must  be  broken  up 
into  two  categories,  (a)  those  which  require  alteration,  improve- 
ment, modernization^  or  rehabilitation  under  the  plan,  (b)  those 
which  do  not  require  any  alterations,  etc.,  under  the  plan. 

Section  33275,  H  &  S  Code,  supra,  is  based  on  former  Sec- 
tion [j4,  Statutes  of  19^+5'  As  originally  enacted,  that  section 
read  "Nothing  contained  herein  shall  authorize  such  redevelopment 
agency  ...  to  acouire  without  the  consent  of  the  owner  any  real 
property  on  which  buildings  are  to  remain  in  their  present  form  and 
use  under  the  redevelopment  pl?n." 

This  section  imposed  an  absolute  restriction  on  the 
agency  prohibiting  it  from  acquiring  such  properties. 
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The  legislature  at  the  first  extra  session  in  1950, 
amended  the  section  by  adding  the  language  "unless  they  require 
alterations,  improvement,  modernization  or  rehabilitation  under 
the  redevelopment  plan  and  the  owner  fails  or  refuses  to  a3ree 
to  Tjarticioate  in  the  redevelopment  plan  pursuant  to  Sections 
U7   and  72  (now  Sees.  33701  and  337i45*  suora). 

It  thus  at)pears  from  the  legislative  history  that  the 
legislature  intended  to  prohibit  the  agency  from  acquiring,  with- 
out the  consent  of  the  ovmer,  those  buildings  which  do  not  need 
any  alterations,  etc.,  and  which  are  to  remain  on t  heir  present 
site  and  in  their  oresent  form  and  use  under  the  plan.   If  the 
agency  cannot  acquire  such  properties,  I  do  not  see  how  the 
agency  could  impose  any  restrictions  on  such  owners  or  require 
such  owners  to  sign  a  "participation  agreement." 

The  agency  should  provide  in  the  redevelopment  plan 
provision  for  such  owners  to  enter  into  a  "participation  agree- 
ment" on  a  voluntary  basis  obligating  them  to  abide  by  the  re- 
development plan,  uses  and  controls. 

In  those  cases  involving  buildings  which  require  alter- 
ations, etc.  under  the  plan,  the  agency  could  require  the  owner 
to  sign  a  loarticipation  agreement  and  if  the  owner  fails  to  do 
so,  acquire  the  property. 

The  nature  of  such  alterations  should,  in  each  such 
instance,  be  s^t  out  in  the  redevelopment  pi;  n  and  such  plan 
should  contain  alternative  provisions  for  the  redevelopment  of 
the  property  if  the  owner  fails  to  "participate"  as  agreed. 

In  response  to  Question  3: 

The  nrooosal  to  permit  ovners  of  property  in  the 
project  area  whose  land  has  been  acquired  by  the  agency  to 
exercise  preference  in  the  purchase  of  other  land  may  be 
questionable  from  a  legal  point  of  view  on  the  ground  that 
such  proposal  is  discriminatory. 

It  is  my  opinion,  however,  that  such  proposal  could 
be  legally  sustained  as  one  of  the  means  of  permitting  property 
owners  in  the  area  to  "participate"  in  the  redevelopment  of  such 
area. 

As  previously  stated,  the  legislature  did  not  define 
"participation"  in  the  statute.   5uch  a  proposal  would  jive 
many  owners  of  land  in  the  area  an  opportunity  of  "taking  part" 
in  the  redevelopment  of  the  area  and  would,  therefore,  be  a 
form  of  "participation"  as  that  term  is  co.Monly  known  and  would 
also  be  consistent  with  the  purposes  of  the  law,  i.e.,  the  re- 
habilitation and  redevelopment  of  blighted  areas  and  the 
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assisting  of  oublic  and  private  enterr>rlse  in  the  attainment 
of  such  objective. 

The  agency  should  bear  in  mind  that  any  sale  of  land 
must  be  .nade  subject  to  the  provisions  of  Section  33268  of  the 
Health  and  ^afety  Code  which  provides  that  such  sale  may  be  made 
without  public  bidding  but  only  after  a  public  hearing. 

In  response  to  "Question  I4 ; 

This  question  has  been  answered  in  my  answer  to  ques- 
tion 2. 

Every  redeveloioment  olan  must  include  provisions  for 
the  oarticipatlon  of  owners  of  property  on  v;hich  existing  build- 
ings are  to  remain  in  their  present  form  and  use.    If  such 
buildings  need  alterations,  remodeling,  etc.  under  the  redev- 
elooraent  plan  the  owners  must  enter  into  a  participation  agree- 
ment or  suffer  loss  of  their  property.   If  the  buildings  do 
not  reoulre  alterations,  remodeling,  etc.,  it  is  my  opinion 
that  the  owners  thereof  are  not  required  to  enter  into  such 
agreement. 

Unfortunately  there  are  no  decisions  in  California 
or  other  states  which  involve  the  issues  raised  by  your  ques- 
tions.  Interpretation  of  these  problems  must  be  based  on 
analogy  and  the  unclear  provisions  of  the  Community  Redevelop- 
ment Law  in  resoect  to  ovmer  participation.   The  sections  of 
the  redevelopment  law  dealing  with  "owner  participation'  are 
susceptible  of  a  nvunber  of  interpretations. 

I  suggest  that  the  agency  take  steps  to  have  the  re- 
development law  amended  in  order  to  clarify  the  various  sections 
on  "ovmer  participation.  ' 

Respectfully  submitted. 


MG/JE:B 

TO:      Redevelopment  Agency 

512  Golden  Gate  Avenue 
San  TTrancisco,    California 

Attention:   Dr.    J.    Joseph  Hayes 


DION  R.    HOLM 

City  Attorney 
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SUBJECT:      INTERPRETATION  OF   lEASE   OP  MISS  ION -BARTLETT 
PARKING  PLAZA  AS  TO  RATES  TO  BE  CHARGED 
FOR   PARKING. 

Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

R  E  Q  U  E  S__T 

"As  of  March  2,  195'4-»  the  City  and  County  of  San  Francisco 
leased  to  Mission  Street  Merchants  Association  Parking  Corpora- 
tion a  parcel  of  land  situated  on  the  west  side  of  Bartlett 
Street  between  21st  6ind  22nd  Streets.  Said  lease  was  for  a 
term  of  five  years  beginning  June  1,  1953»  and  ending  May  31, 
1958»  subject  to  certain  covenants,  terms  and  conditions, 

"As  rental  the  lessee  shall  pay  the  City  $3%   of  the  gross 
revenue  received  each  month  by  the  lessee  from  all  sources, 
provided  however,  that  in  no  event  shall  the  rental  be  less 
than  ^1500.00  per  month  during  said  five  year  period. 

"Paragraph  2^,   page  9,    of  the  lease  reads  as  follows: 

"'RATES.   Lessee  agrees  to  charge  a  parking  rate 
of  not  to  exceed  twenty-five  Jz^fi)    cents  for 
the  first  two  hours  of  any  parking  period,  and 
covenants  and  agrees  that  during  the  term  of 
this  lease  said  parking  plaza  will  be  operated 
for  the  convenience,  service  and  accommodation 
of  the  public,  and  that  the  public  is  entitled 
as  of  right  to  the  use  of  its  facilities  and 
services  at  the  rates  and  charges  established.' 

"Lessees  presented  to  the  Parking  Authority  under  date  of 
July  17,  1953,  the  following  schedule  of  rates: 

"First  hour  free  with  validated  ticket. 
Up  to  two  hours  ,1^4   with  validated  ticket. 
First  two  hours  or  fraction  thereof  .25/25  without  validated 
ticket,  , 

Each  additional  hour  or  fraction  thereof  .15^ 

"This  covers  the  hours  of  8:30  A.M.  to  6:30  P.M.  daily 
including  Saturdays;  and  from  8:30  A,M.  to  9:30  P.M.  on 
Friday  evenings  or  any  other  evenings  that  the  stores 
are  open  for  shopping. 
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"On  the  evenings  the  stores  are  not  open,  the  day  parking 
will  expire  at  6:30  P.M.  and  there  will  be  a  night 
parking  charge  of  ,2Sf{,     Any  cars  left  on  the  lot 
after  midnight  there  will  be  an  additional  penalty 
charge  of  .SOi^  from  midnight  to  8:30  A.M. 

"A  schedule  of  rates  has  been  posted  on  the  premises 
as  follows: 

RATES 

"One  hour   FREE  if  ticket  is  validated. 
Up  to  2  hrs.  with  validated  ticket  IS^, 
First  2  hrs.  or  fraction  without  validation  25/^, 
Each  additional  hr.  or  fraction  1S4 
OPEN  DAILY 
8:30  A.M.  to  12:30  Midnight 

OPEN  SUNDAYS 
5:00  P.M.  to  12:30  Midnight 
Additional  charge  for  cars  left  on  lot  after  closing  50/^ 

"Attached  is  a  report  of  Iversen  &  Johnson,  Certified  Public 
Accountants,  showing  that  a  privileged  group  is  being  charged  5^  for 
the  first  hour  of  parking  and  10/^  for  the  full  theatre  parking  rate, 
which  charges  do  not  conform  with  the  schedule  of  rates  as  presented, 

"As  far  as  I  can  ascertain,  these  special  rates  were  estab- 
lished without  consulting  the  Parking  Authority  and  the  Director  of 
Property,  which  is  not  in  accord  with  Paragraph  2  of  the  subject 
lease. 

"'USE  AND  OPERATION  OF  PREMISES.   The  demised  prem- 
ises  shall  'he   use3'"by'"  the  Lessee  for  automobile 
parking  purposes  only;  the  operations  of  the  Lessee 
here\inder  to  be  subject  to  the  approval  of  the 
City's  Director  of  Property  and  the  Parking 
Authority  at  all  times.' 

"Since  Section  93  of  the  Charter  makes  the  Director  of  Prop- 
erty responsible  for  the  collection  of  rents,  the  question  arises  as 
to  whether  or  not  the  Mission  Street  Merchants  Association  Parking 
Corporation  is  in  violation  of  its  lease  in  the  setting  up  and  col- 
lecting the  herein  mentioned  special  rates.  May  I  have  an  opinion 
covering  this  point." 
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The  report  you  refer  to  reads; 


"IVERSEN  &  JOHNSON 
Certified  Public  Accountants 

April  15,  19Sk 

"Director  of  Property 
City  Hall 

San  Francisco,  California      Re:  Mission  Merchants  Association 

Parking  Corporation 

Dear  Sir: 

We  are  enclosing  herewith  a  check  in  the  amovmt  of  $1,500,00  in 
payment  of  rent  for  the  parking  lot  bounded  by  21st  and  22nd 
and  Bar  tie  tt  Streets  for  the  month  of  March  195i^-• 

The  receipts  for  the  month  of  March  are  as  follows: 


#1 

12,032 

1st  hr.  Validations 

at     5^ 

!lp     610.60 

#2 

l,i;86 

l3t  hr.            " 

at  lOfi 

11+8 ,60 

#3 

12 

II 

at  25;^ 

3.00 

#1| 

3,509 

Theatre  nite" 

at   10^ 

350.90 

#5 

1,1+12 

Cars  without  and 
add.    time  on  charges 
made  in  items  1,2,3. 

1,1+02.66 

#6 

14 

Cars  left  on  lot 

#7 

37 

(5  Voids-if  un  a/c 
(28  refusals 

18,502  {;?2,5l5.76 

Less:     101  -  over  error  in  ticket  numbers 


Closing  Number   #114-8393 
Starting  "      #129992 


mm 

—  Rent  at  53?^  of  Receipts       1,333.35 
Minimum  Rent  1,500.00 

Amount  Due  1,500.00 

Yours  very  truly 
/§/         Gordon  A.   Johnson 

IViBSEN  3c  JOHNSON, 

Certified  Public  Accountants" 
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OPINION 


The  Mission -Bartlett  Parking  Plaza  is  property  of  the  City 
and  County  leased  for  5  years  to  a  private  corporation  to  perform  a 
public  service.  As  you  have  noted,  the  lease  requires  that  the 
Parking  Plaza  "be  operated  for  the  convenience,  service  and  accommo- 
dation of  the  public,"  declares  that  "the  public  is  entitled  as  of 
right  to  the  use  of  its  facilities  and  services  at  the  rates  and 
charges  established,"  and  provides  that  "the  operations  of  the  Lessee 
hereunder  /are/  to  be  subject  to  the  approval  of  the  City's  Director 
of  Property  and  the  Parking  Authority  at  all  times,"   (Pars,  2  and  21^) 

The  second  clause  of  Sec,  21  of  Article  I  of  the  California 
Constitution  declares  that  no  citizen,  or  class  of  citizens,  shall  be 
granted  privileges  or  immunities  which,  upon  the  same  terms,  shall  not 
be  granted  to  all  citizens.   In  Meyerf ield  v.  South  San  Joaquin  Irr. 
Dist. ,  3  Cal.  2d  ^09,  an  attempt  was  made  by  an  irrigation  district, 
through  a  contract  with  the  holders  of  certain  bonds,  to  grant  them 
a  preference  as  against  the  holders  of  other  bonds.  The  Supreme  Court 
held  that  such  attempt  "would,  if  accomplished,  grant  a  special  privi- 
lege to  one  class  of  citizens  not  accorded  to  others  similarly  situ- 
ated, in  contravention  of  section  21  of  article  I  of  the  Constitution 
of  this  state."  (p.  l+lS) 

If  the  City  and  County  operated  the  Parking  Plaza,  it  would 
be  constitutionally  forbidden  to  give  an  unjust  preference  to  any 
group.   (See  Banks  v.  Housing  Authority,  120  C.A.  2d  1)   Such  result 
cannot  be  indirectly  accomplished  by  leasing  the  Parking  Plaza  to  a 
private  corporation  and  allowing  it  to  do  so.   In  Mldtown  Motors  Inc. 
V.  Public  Parking  Authority  of  Pittsburgh,  372  Pa.  k75>,    9k  A.  2d  572, 
575,  it  is  said:   "It  is  but  a  sophistical  argument  to  maintain  that 
while  the  Authority  itself  is  prohibited  from  such  sales  or  service 
it  may  nevertheless  delegate  such  right  to  its  lessee."  Parking 
facilities  are  "public  uses  for  which  public  money  may  be  spent  and 
private  property  acquired  by  the  exercise  of  the  power  of  eminent 
domain."   (McSorley  v.  Fitzgerald,  359  Pa.  26ij.,  59  A.  2d  Ik^,    Ikk) 
The  granting  of  vinjust  preferences  to  a  privileged  group  is  incom- 
patible with  this  concept.  Compare  Denihan  Enterprises  v.  O'Dwyer, 
302  N.y.  i^.51,  99  N.E.  2d  235- 

Nor  does  the  lease  allow  such  practice.  For,  where  the 
public  is  entitled  "as  of  right"  to  a  particular  service  (Lease, 
par.  2k),    this  necessarily  implies  equal  treatment  in  the  rendition 
of  the  service,  and  negatives  the  granting  of  unjust  P^Q^®^®^^®^  to 
any  person  or  group.   (Messenger  v,  Penn.  R.  Co.,  37  N.J.  531,  53m--535> 
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An  unjust  preference  occurs  when  there  is  a  want  of  uniformity  In 
price  for  the  same  kind  of  service  under  like  circumstances.   (Id.) 
The  lease  in  question,  therefore,  by  necessary  implication  prohibits 
the  lessee  from  granting  unjust  preferences  to  a  privileged  group. 
See  James  v.  Marinship  ^orP»»  25  C .  2d  721,  735,  placing  a  similar 
"reasonable  interpretation"  on  an  act  of  Congress. 

The  facts  presented  in  your  commvinication  indicate  that 
the  lessee  collects  Sfi   for  certain  first  hour  validations  but  lOfi 
for  others;  that  10/8  is  collected  for  theater  night  validations;  and 
25^  for  the  first  two  hours  or  fraction  thereof  in  the  absence  of 
such  validations. 

If  there  are  circumstances  which  reasonably  Justify  these 
inequalities,  they  are  not  set  forth  in  your  request  for  opinion. 
If  there  are  no  such  circumstances,  it  is  my  opinion  that  unjust 
preferences  are  being  allowed  and  that  the  lessee  is  in  violation 
of  its  lease. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


geb/jeb 

To:     Real  Estate  Department 
375  City  Hall 
San  Francisco  2,   California 

Attn,:    Eugene  J.  Riordan 

Director   of  Property 


OPINION   NO.    852 
June   9,      1951+ 


SUBJECT:      THE  RIGHT   0/^  A   KOREAN  VETERAN  ON  A   PROMOTIONAL 
EXAMINATION   LIST   TO   AN  Ax^POINTlL.NT  OF'P    SAID 
LIST   AFTKR  FIVE  YEARS, 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
f  ollovrs: 

■  ^^.QUEST 

"A  permanent  e  iployee  for  the  City  and  County  of 
San  Francisco  participates  in  an  original  promotional 
examination  and  subsequent  thereto  enters  the  armed 
forces  of  the  United  States  and  serves  in  the  Korean 
conflict.  After  returning  from  such  service  said 
veteran  is  reinstated  to  his  former  position  and  con- 
tinues to  occupy  and  perform  duties  in  connection 
therewith.   One  year  after  his  reinstatement  to  his 
position,  and  four  years  after  the  adoption  of  said 
promotional  list,  the  Civil  Service  Commission  de- 
clares that  the  time  period  within  which  to  make 
appointments  from  said  list  of  eligibles  has  expired 
and  ordered  the  names  removed  therefrom.  While  this 
employee  had  secured  a  standing  on  the  promotional  list, 
his  rating  was  such  that  he  did  not  receive  a  call  for 
an  appointment, 

"a  short  time  after  the  list  expired,  pursuant  to 
action  by  the  Civil  Service  Commission,  a  request  was 
made  for  a  permanent  appointment.   The  Korean  veteran 
contends  that  he  had  acquired  rights  to  said  promotive 
position  even  though  he  had  participated  in  the  original 
promotional  examination  and  had  never  received  an 
appointment  therefrom, 

"By  what  authority,  if  any,  has  this  veteran  acquired 
rights  to  the  promotive  position?" 

OPINION 

Under   the    authority  of    the   Charter    the  Civil   Service   Com- 
mission has   the   pov/er   to  remove   all   names    from  any  list   of    eligibles 
within  two   years,   and   shall  remove   all   names  from  eligible   lists    at 
the   expiration  of   five   years  from  the   date  of   adoption  of  said   list. 
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(§li;5  of  the  Charter)   The  actual  effect  of  this  power,  when  exer- 
cised, is  to  abolish  the  lists  at  the  times  stated,  and  any  person 
whose  name  remains  thereon  loses  all  rights  to  any  appointment.   This 
section  applies  to  both  entrance  and  promotional  lists  of  eligibles. 
Therefore  under  the  provisions  of  §114.5  the  employee  in  question  would 
have  no  rights. 

However,  in  191+3,  after  the  United  States  had  entered  ''orld 
V'ar  II,  Sec.  153  of  the  charter  of  the  City  and  County  of  San  Fran- 
cisco was  amended  to  read  in  part  as  follows: 

"Persons  serving  in  the  armed  forces  of  the  United 
States  or  the  State  of  California  during  time  of  viar  or 
during  any  emergency  lawfully  declared  by  the  President 
of  the  United  F,tates,  who  have  standing  on  an  eligible 
list,  shall  retain  their  places  thereon,  and  upon  pre- 
senting an  honorable  discharge  or  certificate  of 
honorable  active  service  from  such  miljiary  service  vithin  the 
period  of  time  and  subject  to  the  conditions  as  pre- 
scribed by  rules  of  the  civil  service  commission, 
shall  be  preferred  for  appointment  for  a  period  of 
four  {l\.)    years  after  the  proclamation  of  peace  or  the 
termination  of  said  emergency  in  the  order  of  stand- 
ing upon  such  register  at  the  time  of  entering  such 
military  service  and  before  candidates  procuring 
standing  through  an  examination  held  subsequent  to 
the  entrance  of  such  eligibles  into  the  military  service." 

From  the  information  contained  in  your  request  vjherein  you 
refer  to  'an  original  promotional  examination',  I  conclude  that  the 
provisions  of  §11^.6.1,  which  deal  with  '"'substitute  promotional 
examinations"  are  not  involved  here. 

The  exact  question  proposed  in  your  request,  so  far  as  I  can 
determine,  was  presented  to  the  District  Court  of  Appeal  in  the  case 
of  Lynch  v.  City  and  County  of  San  Francisco ,   11?  C.A.  2d,  3>hl •      In 
this  case  the  court' held  in  favor  of  the"  employee  petitioners  and 
against  the  City  and  County.   In  ruling  that  the  names  of  the  peti- 
tioners vrere  still  on  the  promotional  lisu  and  that  neither  a 
proclamation  of  peace  nor  a  termination  of  the  emergency  had  occurred, 
the  court  stated,  beginning  at  page  31+9: 

"This  court  can  take  judicial  notice  of  the  fact 
that  the  President  and  other  administrative  oiTicers 
are  still  exercising  powers  given  them  merely  for  the 
emergency." 
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"But  in  our  case  the  people  used  alternatives, 
one,  'proclamation  of  peace' ,  which  has  a  more  narrow 
meaning  than  'termination  or  time  of  war'  and  two, 
'termination  of  said  emergency'  which  has  a  broader 
meaning  than  'termination  or  time  of  war,'   It  is 
significant,  too,  that  the  people  in  protecting  employees 
from  loss  of  promotion  due  to  their  service  in  the  armed 
forces,  used  different  language  than  when  dealing  with 
the  right  of  persons  working  during  the  war  to  receive 
their  pensions  without  deduction.   In  the  latter  case 
the  advisability  for  preferential  treatment  in  order 
to  encourage  the  pensioners  to  engage  in  war  vrork 
Vfould  normally  end  when  the  hostilities  ended,  but 
the  end  of  hostilities  would  not  end  the  emergency 
which  xvould  keep  employees  in  the  armed  forces  possibly 
as  long  as  the  emergency  existed.   It  is  reasonable  to 
assurae  that  the  people  might  have  had  in  mind  the  great 
delay  that  ensued  in  the  first  ^'orld  Vlar  between  the 
cessation  of  hostilities  and  the  declaration  of  peace 
and  that  they  intended  as  long  as  theemergency  existed 
prior  to  such  declaration,  the  eligibility  should  con- 
tinue.  The  part  of  section  l53  with  which  we  are 
concerned  was  added  after  the  entry  of  the  United  States 
into  VIorld  War  II.   Section  lij.6,1  was  first  adopted  in 
I9I4.7.   (It  was  voted  by  the  people  in  1914-6  prior  to  the 
President's  declaration.)   The  fact  that  the  war  was  then 
on  would  indicate  that  the  people  in  using  the  alterna- 
tive meant  something  different  than  cessation  of 
hostilities." 

and  again  on  page  352: 

,  '*As  neither  in  a  technical  nor  a  popular  sense 

has  there  been  a  proclamation  of  peace  or  a  termination 
j  of  the  emergency,  the  judgment  is  affirmed." 

This  opinion  was  rendered  as  of  April  1?,  1953 »  and  I  have 
researched  the  reported  actions  of  the  President  of  the  United  States 
since  that  date  and  can  find  no  order  of  the  President  declaring  that 
either  the  limited  or  the  unlimited  emergencies  declared  by  the 
President  in  1939  and  I9l\l   have  ever  been  terminated,  or  any  proc- 
lamation of  peace  havin£<  been  made. 

Accordingly,  I  advise  you  that  if  the  employee  in  question 
took  a  promotional  examination  prior  to  his  becoming  a  member  of  the 
armed  forces  and  that  his  name  was  still  on  such  list  and  such  list 
was  still  in  existence  when  he  entered  the  armed  forces,  he  still  has 
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a  preference  for  appointment  to  the  position  involved,  despite  the 
fact  that  four  years  may  have  run  since  the  adoption  of  the  list. 
He  must  be  "preferred  for  appointment  for  a  period  of  four  (I4-)  years 
after  the  proclamation  of  peace  or  the  termination  of  said  emergency 
In  the  order  of  standing  upon  such  register  at  the  time  of  entering 
such  military  service  and  before  candidates  procuring  standing 
through  an  examination  held  subsequent  to  the  entrance  of  such 
eligible 3  into  the  military  service." 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


BJi-'/RJR 


To:      Harold   S,   Dobbs,   Supervisor 
Board  of  Supervisors 
235  City  Hall 


OPINION  NO.    853 
June    10,    I95I1 

SUBJECT:      JURISDICTION  OP   THE  ART   COI^HSSION 
ON   PROPOSED  ALTERATIONS  AT   DE  YOUNG 
IIUSEUM. 

Gentlemen: 

I  am  In  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"I  have  been  directed  by  the  Art  Comnission  to 
respectfully  request  an  opinion  on  the  jurisdiction 
of  the  Art  Commission  on  the  proposed  alterations 
at  the  De  Young  Museum.   Paragraph  3  of  Section  ij.6 
of  the  Charter  states  'Nothing  herein  contained 
shall  be  construed  to  limit  or  abridge  the  legal 
powers  of  the  governing  boards  of  the  war  memorial, 
the  24,  H,  de  Young  Memorial  iluseum  or  the  California 
Palace  of  the  Legion  of  Honor.' 

"The  Commission  now  raises  the  question  whether  this 
paragraph  would  pertain  only  to  the  works  of  art  ac- 
quired by  the  Museums  or  whether  it  would  embrace 
alterations  and  additions  to  the  buildings  proper." 

OPINION 

The  powers  and  duties  of  the  Art  Commission  are  delineated 
in  Charter  Section  l^G,      The  pertinent  provisions  of  Section  i|.6 
provide,  generally,  that  the  design  of  all  buildings  to  be 
erected  on  any  city  owned  property  must  first  be  submitted  and 
approved  by  the  Art  Commission.   However,  this  power  is  qualified 
by  the  second  paragraph  of  Section  1|6,  which  provides: 

"Nothing  herein  contained  shall  be  construed  to 
limit  or  abridge  the  legal  powers  of  the  governing 
boards  of  the  war  memorial,  the  M.  H.  de  Young  Memorial 
Museum  or  the  California  Palace  of  the  Legion  of  Honor." 

Obviously,  reference  must  be  nade  to  Charter  section  $1, 
which  sets  forth  the  "legal  powers"  of  the  de  Young  Museum. 
Section  $1   provides: 

"The  board  shall  have  exclusive  charge  of  the  said 
memorial  museum,  the  lands  set  aside  therefor,  and 
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"Its  affairs,  and  of  all  real  and  personal  property 
thereunder  belonging,  or  which  may  be  acquired  by 
loan,  purchase,  gift,  devise,  bequest,  or  otherwise, 
when  not  inconsistent  with  the  terms  and  conditions 
of  the  loan,  gift,  devise,  or  bequest."   (emphasis  added) 


"The  board  of  trustees  shall  have  the  power  to 
maintain,  repair  or  reconstruct  existing  buildings 
and  construct  new  buildings  and  to  make  and  enter 
into  contracts  relating  thereto,  subject,  however, 
to  the  budget  and  annual  appropriation  ordinance." 

It  will  be  noted  that  Section  ^1   gives  the  de  Young  Board  of 
Trustees  exclusive  charge  of  the  museum,  the  Ikinds  set  aside  there- 
for, the  real  property  belonging  to  it  and  all  its  "affairs."  One 
of  the  functions  delegated  to  the  Board  of  Trustees  is  the  power 
tc  "reconstruct  existing  buildlng-.s  and  construct  new  buildings," 
subject  to  the  budget  and  annual  appropriation  ordinance  only. 
Reading  these  provisions  together,  along  with  the  exclusionary 
language  of  Section  lj.6,  it  is  my  opinion  that  the  Charter  does  not 
require  that  the  plans  for  any  proposed  alteration  to  the  de  Young 
Museum  be  submitted  to  the  Art  Comxnission.   This  conclusion  is  in 
accord  with  my  Opinion  No.  178  (May  10,  1950) »  in  which  I  advised 
you  that  the  Art  Commission  does  not  have  jurisdiction  over  the 
design  of  lamps  or  trolley  poles  erected  on  City  property  because 
such  construction  or  erection  was  placed  under  the  exclusive  juris- 
diction of  the  Public  Utilities  Commission  by  Charter  Section  121. 
The  same  conclusion  must  be  reached  in  the  instant  case,  where  the 
Board  of  Trustees  of  the  de  Young  Museum  is  given  "exclusive 
charge"  of  its  own  affairs,  one  of  wcich  is  the  power  to  repair 
or  reconstruct  existing  de  Young  Museum  buildings.   This  conclus- 
ion is  also  demanded  by  specific  language  in  Section  l\.S,   which 
governs  the  Art  Commission,  statins  that  nothing  in  Section  i|.6 
shall  be  construed  to  limit  or  abridge  any  of  the  powers  of  the 
governing  board  of  the  de  Young  Memorial  Museum. 

However,  your  attention  is  called  to  the  last  paragraph  of 
Section  I|.6,  which  permits  the  Art  Commission  to  render  Its  advice 
or  suggestions  on  any  contemplated  construction  submitted  to  it. 
In  view  of  the  fact  that  the  de  Young  Museum  is  located  in  Golden 
Gate  ■^ark,  where  other  construction,  buildings  and  art  work  are 
subject  to  the  Art  Commission's  approval,  and  in  view  of  the  fact 
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that  in  the  past  contemplated  additions  to  the  de  Young  Museum 
were  voluntarily  submitted  to  the  Art  Commission  for  its  advice 
and  suggestion,  it  x-jould  be  in  the  general  interest  for  the 
de  Young  lluseum  to  avail  itself  of  this  service.   However,  under 
the  Charter,  the  de  Young  iMuseum  is  not  required  to  do  so. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Arb  Commission 

City  and  County  of  San  Francisco 
100  Larkln  Street 
San  Francisco  2 


RS/l-fFB 


oprfioii  HO.  35i+ 

June   10,   195U 

SUBJECT:      CALIJORlIIa   PALACE   0?  Tlili  LSC-ION   OP  HONOR   FUNDS, 
CLAExS   SHOii'N  3Y  AUDITOR'S   R2P0RT,    Ii:Ti:REST   OP 
CITY,    DUTY  OP  '.Jx-iAT   OPPICER   TO  TAIOi;  ACTION. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  concernins  the 
California  Palace  of  the  Leaion  of  lienor.  Your  specific  questions 
are  set  forth  as  they  are  answered  in  my  opinion. 

OPINION 

C.uestion  1.   Do  moneys  deposited  in  the  Special  Account  maintained 

by  the  California  Palace  of  the  Legion  of  Honor  consti- 
tute mone^rs  for  or  in  connection  with  the  business  of 
the  City  ^.^ithin  the  contemplation  of  Charter  Sec.  32? 

Audit  reports  attached  to  your  request  indicate  that  the 
'•'Special  Account''  is  a  comraercial  account  raaintained  at  the  Park- 
Presidio  Branch  of  the  San  Francisco  Banlr.   The  account  was  opened 
in  19i;9  and,  since  that  tirae,  suns  of  money  received  by  the  Legion 
of  nonor  from  the  various  sources  set  forth  in  the  audit  report  have 
been  deposited  in  the  account.   The  account  has  been  used  to  paj'  for 
various  expenditures  made  by  the  Legion  of  Honor. 

It  is  my  opinion  that  moneys  received  by  the  Legion  of 
Honor,  including  those  deposited  in  the  Special  Account,  constitute 
moneys  received  for  or  in  connection  with  the  business  of  the  City 
within  the  contemplation  of  Charter  Section  32.  This  same  conclu- 
sion was  reached  generally  by  my  predecessor  in  Opinions  of  the  City 
Attorney  Nos .  3U22  (October  5,  191+2);  3799  (June  3,  19Ij.&). 

Prior  expressions  by  this  office  and  courts  which  have  had 
occasion  to  consider  the  matter  have  indicated  that  the  ijegion  of 
Honor  is  subject  to  certain  applicable  charter  provisions.  Accord- 
ingly, it  has  been  held  that  the  riglit  to  dispose  of  paintings  is 
subject  to  Charter  Section  85,  Opinions  of  the  City  Attorney  Hos. 
3U23  (October  6,  19.'4.2);  31-1-92  (x-ay  27,  iWJT;  that  the  power  to  accept 
gifts  made  to  the  Le'-ion  of  Honor  '..'as  vested  in  the  Board  of  Super- 
visors ujader  Charter^Section  19,  Opinions  of  the  City  Attorney  Nos. 
3U22  (October  5,  19)42);  3609  (September  19,  19i|i|);  that  the  Trustees 
are  officers  of  the  City  and  County  and  are  required  to  file  oaths 
of  office  and  give  official  bonds  as  required  by  Charter  Section  3, 
Opinions  of  the  City  Attorney  Ho.  3607  (September  li|,  19i|i|);  and  in 
Strcthers  v.  "City  and  County  of  ^e.n   Prancisco  (S.P,  Superior  Court 
Action  Ho.  337773)  the  Court  "found  that  the  Legion  of  Honor  was  a 
department  and  agency  of  the  City  and  County. 


OP B! ION  NO.  QSk. 
June  10,  1951+ 
Page  2 

In  view  of  this  precedent  and  the  additional  facts  that 
title  to  all  prooerty  and  money  held  by  or  donated  to  the  Legion  of 
nonor  vests  in  the  City  and  County,  Opinions  of  the  City  Attorney 
Nos.  3607  (Septei-aber  k,    194i+),  o97  (i"ay  IB,  1^3-~TCharter  Section 
19(d));  that  employees  of  the  Legion  of  Honor  are  civil  service. 
Charter  Section  50,  it  is  difficult  to  conclude  vjhy  Section  82  of  the 
Charter  is  not  applicab] e  to  the  Legion  of  Honor.  "This  holding  is  in 
conformity  uith  well  accepted  municipal  law  that  the  Treasurer  is  the 
custodian  of  municipally  owned  funds,  and  officers  or  er^iployees 
receiving  funds  belongint  to  the  raunicipality  are  required  to  deposit 
such  funds  with  the  Treasurer.   15  IicCuillin",  Lunicipal  Corporations, 
(3rd  ed.  1950)  pp.  l[|.2-ll|S;  Draper  v.  Granc,  91  Cal.  Apo.  2d  Sob 
(19ii9);  Article  XI,  §16,  California  Constitution. 

The  Charter  and  the  terms  of  the  Legion  of  Honor  donation 
and  acceptance  do  not  reveal  anything  contrary  to  this  conclusion. 
On  the  contrary,  they  support  it. 

Charter  Section  50  provides: 

"It  is  the  intention  that  the  administration  and 
control  of  the  California  Palace  of  the  Legion  of  Honor 
shall  be  continued  with  the  powers  granted  and  under  the 
conditions  imposed  by  the  terms  of  the  donation  and 
accepted  by  the  city  anc'  county." 

These  povrers  and  conditions  are  found  in  Article  XIV-B  of 
the  '-'old"  Charter,  adopted  Hovember  k,    192l\.,    and  approved  January  21, 
1925.   The  pertinent  provisions  provided: 

'•'Sec.  3.  The  Supervisors,  for  the  purpose  of  main- 
taining, operating  axnd  superintending  said  Memorial, 
shall  provide  an  amount  sufficient  for  the  maintenance, 
operation  and  superintendance  thereof,  and  to  that  end 
shall  annually  levy  a  tax,  the  proceeds  of  v/hich  shall 
be  credited  to  and  deposited^  _in  a_f_und  in  the  treasury 
of  the  City  'and  County  to  be"  kno^/n  as  the  'California 
Palace  of" the  Legion  of  Honor  ?und,'  and  shall  be  used 
exclusively  for  said  purposes. 

'■'Sec.  I|..   Said  board  of  trustees  shall  be  eiapowered 
to  receive  ^ifts,  loans,  devises  and  bequests  of  money 
or  other  property,  which  mqnejy  shall  become  a  part  of 
said  fund,  and,  together  with  tlie  revenue  therefor  derived 
from  such  tax  _or  from  other  sources  shall  be  applied  to 
the  purposes  herein  authorfzed.   If  such  payment  into 
said" fund  should  be  inconsistent  with  the  conditions  or 
terms  of  any  such  loan,  gift,  devise  or  bequest  the  board 
shall  provide  for  the  safety  and  preservation  of  the  same 
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and  the  application  thereof  to  the  use  of  the  i.emorial 
or  the  lands  adjacent  thereto  in  accordance  with  the 
terms  and  conditions  of  such  loan,  gift,  devise  or  be- 
quest." 


"Sec.  7.   The  board,  by  a  majority  vote  of  all  its 
members,  to  be  recorded  in  its  minutes  with  the  ayes  and 
noes,  shall  have  povrer:   .  ,  . 

"5.   To  order  the  dravring  and  payraent,  upon  vouchers, 
certified  by  the  president  and  secretary,  of  money  from 
the  California  Palace  of  the  Legion  of  honor  Aind  for  any 
liability  or  authorized  expenditure;   ..."   (All  under- 
scoring added  . ) 

Section  3  of  the  "old''  Charter  is  specifically  Included  in 
the  present  Section  50.  The  other  sections  are  incorporated  by 
reference  by  the  last  paragraph  of  Section  5C,  which  states  that  the 
administration  and  control  of  the  Legion  of  Honor  shall  be  continued 
X'fith  the  powers  ^-ranted  under  and  the  conditions  imposed  by  the  terms 
of  the  donation  and  acceptance. 

A  plain  reading  of  these  sections  indicates  that  the  Super- 
visors are  to  levy  an  annual  tax,  the  proceeds  from  vjhich  are 
deposited  in  the  Treasury  as  the  Legion  of  lienor  ?un_d .   (Article  XIV- 
3»  ^33  Section  50)   This  fund  is  to  be  used  for  the  '''maintenance, 
operation  and  suoerintendance''  of  the  memorial  (Charter  iSO;  Article 
XIV-B,  s3).   Any  money  vjhich  the  Board  of  Trustees  may  receive  from 
gifts,  loans,  devises,  bequests  or  '''other  sources'"  becomes  a  part  of 
the  Legion  of  Honor  ?und  and  must,  therefore,  be  deposited  with  the 
Treasurer  to  be  used  for  general  "maintenance,  operation  and  superin- 
tendance''*  of  the  memorial  (XIV-B,  ^h.) .      Only  vjhen  payment  of  such 
money  into  the  Treasury  Legion  of  Honor  Fund  would  be  inconsistent 
with  the  terms  of  the  donation,  sii"*,  etc.,  was  the  Legion  of  Honor 
given  permission  to  refrain  from  depositing-  the  money  in  the  Treasury. 
Except  In  those  unique  situations  vrhere  the  gift  expressly  provides 
that  the  money  is  not  to  be  deposited  in  the  Treasury,  such  as  in 
the  Huntin-ton  gift  (see  correspondence  between  the  .board  and  Dr. 
Huntington^set  forth  in  lay  Opinion  Ho.  697,  Hay  l3,  1953),  it  is 
difficult  to  conceive  of  any  situation  vjhere  the  moneys  should  not 
be  deoosited  in  the  Treasury  and  used  for  the  purposes  intended.  The 
Treasury  is  to  serve  only  as  the  depository  for  the  funds,  and  the 
Legion  of  Honor  Trustees  still  have  full  and  complete  power  to  deter- 
mine how  the  money  will  be  spent. 

The  fact  that  Section  50  gives  the  Board  "exclusive"'  charge 
of  the  memorial,  its  affairs  and  its  property  does  not  conflict  with 
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this  conclusion.  As   has  been  pointed  out,  the  Treasury  is  designated 
as  a  depository  only,  and  the  Board  still  retains  complete  power  to 
determine  vihen  and  how  the  money  will  be  spent  and  utilized.  This, 
in  my  opinion,  in  no  way  limits  the  excJusive  charge  or  management 
v;hich  the  Board  has  over  Legion  of  Honor  affairs. 

Also,  there  is  no  inconsistency  in  requiring  that  gifts 
made  for  specific  purposes  be  deposited  with  the  Treasurer.   The 
appropriation  ordinances  specifically  provide  that  the  Controller  may 
set  up  '''additional  Special  and  Trust  Funds'''  as  they  may  be  created  by 
bequests  or  "under  other  conditions''  (for  example,  see  Section  12, 
Annual  Appropriation  Ordinance  1953-195^>  Ordinance  Ko.  7923).  Thus, 
these  gifts  may  be  established  as  special  funds  subject  to  the  order 
of  the  Board  of  Trustees  only. 

That  this  vias  the  modus  operandi  is  substantiated  in  the 
correspondence  betvieen  Herbert  Pleishhacker,  one  of  the  original 
trustees  and  President  of  the  Board,  and  Dr.  Huntington  relative  to 
the  Huntington  donation  (see  p.  7  of  mj   Opinion  697>  supra) .  At  that 
time  iir.  Pleishhacker  wrote: 

"Under  the  provisions  of  the  Charter  ,  .  ,  donations 
to  the  California  Palace  of  the  Legion  of  Honor  must  be 
deposited  with  the  Treasurer  .  .  .  and  known  as  the  'Cal- 
ifornia Palace  of  the  Legion  of  rionor  ?und'  unless  the 
conditions  of  the  gift  otherv/ise  provide." 

Obviously  it  was  the  understanding  of  the  original  board 
that  money  donated  to  the  Legion  of  Honor  was  to  be  deposited  with 
the  Treasurer.   Also,  in  1932  the  Board  of  Supervisors  established 
a  Revolving  ?und,  from  which  expenses  ''v/hlch  cannot  be  conveniently 
paid  by  vjarrants  drawn  upon  the  Treasurer''  could  be  paid  (Ordinance 
i;o.  2i|.011,  hay  2,  1932).   The  implication  is  obvious  that  operation- 
al expenses  were  normally  to  be  paid  from  funds  on  deposit  in  the 
Treasury. 

Certainly  there  is  no  disadvantage  in  keeping  money  in  the 
Treasury  instead  of  a  commercial  account,  in  view  of  the  existence 
of  the  Revolving  Fund  which  may  be  used  for  small  daily  expenses.  If 
the  donations  are  such  that  they  are  to  be  invested  to  bear  interest 
or  render  a  return.  Section  32  makes  provision  for  such  investment. 
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Question  2.  Who  is  responsible  for  determlninr  the  propriety 
of  such  deposits^ 

Section  SO   provides: 

"The  board  shall  have  exclusive  charge  of  the  said 
memorial,  the  lane's  set  aside  therefor,  and  its  affairs, 
and  of  all  real  and  personal  property  thereunto  belong- 
ing, or  which  may  be  acquired  by  loan,  purchase,  gift, 
devise,  bequest  or  otherwise,  when  not  inconsistent  vjith 
the  terms  and  conditions  of  the  loan,  gift,  devise  or 
bequest.   ..." 

In  addition,  the  trustees  are  public  trustees  of  public 
funds  and  property,  and,  as  such,  they  are  chargeable  with  the  ordi- 
nary duties  and  obli^^ations  of  any  trustee,  as  specified  in  the  Code 
and  defined  by  the  decisions  of  the  Courts  of  this  state.   Under  the 
general  rules  of  trust  law  they  are  ultimately  responsible  to  the 
beneficiaries  and  ovrners  of  the  Legion  of  .-ionor  property  and  funds, 
the  City  and  County,  for  their  actions.  The  propriety  of  their 
financial  transactions  must  be  determined  initially  by  the  Controller, 
in  behalf  of  the  City  and  County,  from  the  annual  reports  the  Legion 
of  Honor  must  make  pursuant  to  Section  50,  discussed  in  Question  3, 
below, 

Question  3.  VJhat  are  the  legal  powers  and  duties  of  the  Controller 
under  Charter  Sections  61|  and  66,  or  other  law,  regard- 
ing:  (a)  such  funds  as  constitute  the  ''special 
account" J   (b)  the  Huntington  Maintenance  Fund;   (c) 
any  trust,  public  or  private,  under  the  terras  of  which 
the  City  and  County  is  a  beneficiary? 

Section  50  provides: 

"...   The  secretary  shall  keep  a  full  account  of  all 
property,  money,  receipts  and  expenditures,  and  a  record 
of  all  its  proceedings,  and  shall  file  annually  a  report 
with  the  controller  ..." 

Section  61;  provides: 

"The  controller  shall  ...  be  the  auditor  and  chief 
accounting  officer  of  the  city  and  county,  and  shall  exer- 
cise gener a 1  s up er v i sion  over  the  ac c q un t s  of  all  officers , 
commiss"ions"r~boards  and  emplqjees  of  the  city  and  county 
charged  in  an'y"  manner  with  "the_xeg.e_iP^;»-  collection  or  dis- 
bursement of  "city  and'  county"  funds  or  of  other  funds,  in 
their  capacity  as  _citj  _and  county  j^/ji^^^^'^  ?^  employees. 
He  shall  have  the  povrer  and  duty  of  prescribing  the 
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method  of  installine.,  keeping,  and  i-endering  accounts  of, 
and  tne  financial  reports  to  be  rendered  by,  the  several 
officers,  boards  and  eraployecs  of  the  city,   ..." 
(emphasis  added) 

Section  66  provides: 

"The  controller  shall  audit  the  accounts  of  all 
boards,  officers  and  employees  of  the  city  and  county 
charged  in  any  manner  with  the  custody,  collection,  or 
disbursement  of  funds,   ...   ne  shall  raake  an  audit 
monthly  of  each  departniental  revolvinj,  fund  authorized 
by  this  charter  or  by  the  board  of  supervisors,   ..." 

Under  these  sections  the  Secretary  of  the  Board  is  required 
to  submit  a  full  account  or  report  annually  to  the  Controller.   This 
accounting  should  include  an  accounting  as  to  all  funds  and  trusts, 
public  or  private,  over  which  the  £oard  has  any  control,  v;hich  obvi- 
ously includes  all  those  you  have  set  forth  in  your  question. 

It  is  not  necessary  to  this  question  to  distinguish  the 
various  funds  listed  in  your  question.   It  is  immaterial  whether  the 
Board  of  Trustees  is  functioning  as  a  body  of  public  officers  of  the 
City  and  County  managing  city- owned  property  or  lA'hether  they  are 
operating  as  trustees  under  a  public  or  private  trust.   In  either 
case,  the  duty  is  present  to  render  a  periodic  and  complete  account- 
ing to  the  City  and  County,   In  the  case  of  public  officers,  the 
property  and  the  povrers  delegated  to  them  are  held  in  trust  for  the 
people.  As  such,  they  are  required  to  keep  accurate  accounts  and 
records  of  all  moneys  received  and  disbursed  and  of  all  property 
coming  under  their  jurisdiction.  k3   Am.  Jur,,  Public  Officers, 
§i320-32l4..   This  is  especially  true  in  the  case  of  the  Legion  of 
Honor,  title  to  whose  property  is  vested  in  the  City  and  County.   In 
the  case  of  trusts,  private  or  public,  basic  trust  lavr  provides  that 
a  trustee  is  under  a  duty  to  the  beneficiary  to  keep  and  render  clear 
and  accurate  accounts  with  respect  to  the  administraulon  of  the  trust, 
to  render  to  the  beneficiary  complete  and  accurate  information  as  to 
the  nature  and  amoimt  of  trust  property  and  to  allow  the  representa- 
tives of  the  beneficiary  to  inspect  the  subject  matter  of  the  trust, 
and  the  accounts,  vouchers  and  other  docui.ients  relating  to  the  trust 
and  its  administration.   Restatement,  Trusts  i ^172-173;  Purdy  v, 
Johnson,  17i+  Cal,  521  (19177^ 

Section  50,  which  governs  the  Board  of  Trustees  and  the 
Legion  of  Honor,  provides  that  such  an  accounting  v/ill  be  made 
annually,  and  that  such  accounting  must  be  made  to  the  Controller, 
The  accounting  submitted  to  the  Controller  should  include  an  account- 
ing as  to  the  property  under  the  jurisdiction  of  the  Board  of  Trust- 
ees and  all  funds,  public  or  private,  over  which  the  Board  has 
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jurisdiction.  Since  the  Citj^  and  County  is  either  the  actual  owner 
of  the  property  or  the  beneficiary  of  trust  funds,  it  is  entitled  to 
an  accounting,  and  the  logical  person  to  receive  such  an  accounting 
is  its  accounting  officer  and  auditor,  the  Controller,  as  specified 
in  Section  $0,      This  accounting  should  be  a  coraplete  accounting  and 
should  include  an  accounting  of  all  moneys  received  or  expended  dur- 
ing the  year,  the  sources  and  disposition,  the  receipt  or  disposition 
of  any  property,  and  in  general,  an  accounting  of  the  activities  for 
the  year. 

The  duties  of  the  Controller  in  regard  to  these  accounts 
are  set  forth  in  Sections  61^.  and  66.  The  form  which  these  annual 
audits  must  take  and  the  specific  reports  to  be  kept  to  comply  x;ith 
Sections  Gl\.   and  66  are  essentially  matters  of  accounting  principle 
properly  determinable  by  yoiar  auditing  department.   Under  Section  66 
the  Controller  is  authorized  to  prescribe  the  form  in  vihich  the 
accoiuits  of  the  Legion  of  Honor  are  to  be  kept  and  submitted  to  him. 

Question  U.   (a)   Is  the  City,  as  beneficiary,  entitled  to  account- 
ing of  such  Funds  and  riccounts?   (b)   If  so,  who  is 
responsible  for  dem.anding  such  accountings  vrhen  such 
accountings  have  not  been  made  by  the  Trustees? 

The  first  part  of  this  question  has  been  answered  affirma- 
tively in  Q^uestion  3.   Section  50  requires  that  an  annual  report  be 
made  to  the  Controller.  The  priiv.ary  duty  of  ascertaining  that  the 
proper  reports  are  made  falls  upon  the  Zoard  of  Trustees,  who  are 
authorized  to  receive  funds  and  property  and  have  charge  of  the 
memorial  and  its  affairs.   If  they  fail  to  fulfill  this  requirement, 
the  Controller,  as  the  accounting  officer  of  the  City,  may  request 
such  reports  as  the  Legion  of  Honor  is  required  to  furnish  pursuant 
to  Section  50. 

Question  5.   Is  the  Board  of  Supervisors'  authorization  required 
to  enable  public  officials  to  accept  trusteeship  of 
private  trusts  in  v;hich  the  City  is  beneficiary, 
when  so  designated  by  the  terras  of  the  trust? 

Section  19(d)  of  the  Charter  provides: 

"The  board  of  supervisors  and  each  board  and  comrais- 
sion  appointed  by  the  i.ayor,  or  otherwise  provided  by 
this  charter,  shall  have  powers  and  duties  as  follows: 

■'(d)   To  receive,  on  behalf  of  the  city  and  county, 
gifts,  devises  and  bequests  for  any  purpose  connected 
with  or  incidental  to  the  department  or  affairs  placed 
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in  its  charge,  and  to  administer,  execute  and  perform 
the  terms  and  conditions  of  trusts  or  any  gift,  devise 
or  bequest  vjhich  may  be  accepted  bv  vote  of  the  people 
or  by  the  board  of  supervisors  for  the  benefit  of  such 
department  or  purpose,  and  to  act  as  trustees,  under  any 
such  trust,  Vfhen  so  authorized  to'do  by' the  board  of 
supervisors ,   ,  .  7""   (emphasis  added) 

Obviously,  Section  19(d)  provides  that  any  board  or  commis- 
sion may  act  as  trustees  under  any  trust  accepted  for  the  benefit  of 
that  particular  department  or  for  the  city  and  county  only  when 
authorized  by  the  Board  of  Supervisors,   The  section  embraces  only 
those  trusts  where  the  city  board  or  comr-iission,  as  a  board  or  com- 
mission, is  asked  to  administer  the  trust  funds.   In.  such  case,  be 
it  a  public  trust  or  a  private  trust,  the  board  or  commission  v/ould 
have  to  receive  authorization  to  serve  as  trustees.  However,  if  an 
individual  who  is  a  public  official  is  named  as  trustee  of  a  private 
trust  in  which  the  City  and  County  of  San  Francisco  is  named  as  a 
beneficiary,  no  such  authorization  would  be  required.   It  is  the 
general  rule  that  public  officers  may  serve  as  trustees.   65  C.J. 571. 
However;  the  desi[:nation  of  a  public  officer  as  a  trustee  is  genex-al- 
ly  construed  as  a  description  of  the  person  holding  tne  office  so 
that  he  takes  the  trust  as  an  individual  and  not  a  public  officer. 
65  C.J.  571*   Of  course,  if  his  duties  as  trustee  are  such  that  they 
will  interfere  with  his  duties  as  a  public  official,  then  a  different 
problem  is  presented,  and,  in  a  proper  case,  action  could  be  taken 
to  remove  him  as  a  public  officer  for  neglect  of  duty. 

Question  6.  Are  the  benefits  to  the  City  resultin:.  from  the 
expenditures  from  such  private  funds  subject  to 
the  provision  of  Charter  Section  19  providing 
for  acceptance  by  the  5oard  of  Supervisors? 

The  ansv;er  to  your  specific  question  is  "No."  Any  gift, 
devise  or  bequest  in  trust  for  the  benefit  of  the  City  is  completed 
at  the  time  the  trust  is  established.  Any  acceptance  must  be  made 
at  that  time.   Individual  expenditures  by  the  trust  for  trust  pup- 
poses  or  application  of  the  trust  property  and  income  in  accordance 
with  trust  puraoses  do  not  constitute  individual  ^.ifts.   The  gift  is 
completed  at  the  time  the  trust  is  created  and  thereafter  the  expen- 
ditures are  not  individual  gifts  but  merely  an  application  of  the 
trust  property  to  trust  purposes. 

Your  attention  is  called  to  the  general  rule  of  law  that 
neither  notice  nor  an  acceptance  by  the  beneficiary  is  necessary  to 
the  creation  of  a  trust.  Although  a  beneficiary  may  accept  or  dis- 
claim his  beneficial  interest,  acceptance  is  presuraed  until  the  bene- 
ficiary indicates  disclaimer  in  some  form,  the  disclai::er  then  being 
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£,iven  a  retroactive  effect.  Restatement  Trust  §3&;  lA  Bopert.  Trusts 
and  Trustees  iljl-lj^,    pp.  i;^[|-13(j;  California  Civil  Gode^  S2?5:i~ 

Question  7«   (a)  Are  the  special  account  items  mentioned  in 
the  audit  reports  owed  to  the  City?   (b)   If  so, 

by  whom? 

(a)  Correspondence  from  the  Legion  of  Honor  dated  subse- 
quent to  the  audit  reports  reveals  that  proper  supporting  evidence 
for  the  withdrawal  of  the  sums  of  .;<2,978.lL|.  and  ..1,900.00  from  the 
Hi:intington  Fund,  two  iterus  listed  in  your  request,  has  been  found 
and  the  Huntington  Fund  is  in  order.   Therefore,  your  question  is 
confined  exclusively  to  the  special  account  items. 

The  information  provided  me  Indicates  that  all  money 
deposited  to  said  account,  or  received  by  the  Secretary  for  deposit, 
was  given  to  the  Legion  cf  Honor  to  be  used  for  normal  Legion  of 
Honor  expenditures.   Article  XIV-B  of  the  "old''  charter  prov/ided: 

"Sec.  5»   The  title  to  all  property,  real  and  per- 
sonal, now  ovjned  or  hereafter  acquired  by  purchase,  gift, 
devise,  bequest  or  otherwise,  for  the  purposes  of  the 
said  iiemorial,  X'Jhen  not  inconsistent  with  the  ter.as  of 
its  acquisition,  shall  vest  in  the  City  and  County,  and, 
in  the  name  of  the  City  and  County,  may  be  sued  for  or 
defended  by  action  at  law  or  otherwise." 

Section  19(d)  of  the  present  charter  also  so  provides. 
Nothing  has  been  presented  lae  vfhich  would  indicate  that  there  vras 
anything  in  the  gifts  or  transfers  which  would  prevent  title  from 
vesting  in  the  City  and  County,  Accordingly,  I  must  hold  that  the 
items  are  owed  to  the  City. 

(b)  Viithout  any  doubt,  the  former  secretary  is  primarily 
liable  to  the  City,   In  view  of  the  fact  that  this  position  is 
specifically  bonded  under  Blanket  Bonds  issued  pursuant  to  Ordinance 
No,  I|.9l5  (Karch  29,  19'4o),  Sections  l!i  and  li|,12,  claim  may  be  filed 
with  the  Sureties  under  said  bond. 

Question  S.   Does  the  City  have  a  ri^ht  of  action  to  recover? 
If  so,  against  whom? 

This  has  been  answered  in  Question  ?•   It  is  my  opinion 
that  the  City  may  proceed  against  the  Sureties  to  recover  on  the 
bond,  and,  legally,  against  the  former  secretary  should  it  so  desire. 
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Q,uestlon  9.  What  officer  or  department  is  responsible  for 
proceeding,  to  collect  or  prosecuting  actions 
incident  to  effecting,  recovery? 

Section  5  of  Article  XIV-B  provided  that  actions  for  and  on 
behalf  of  the  Legion  of  Honor  could  be  brought  or  defended  in  the  name 
of  the  City  and  Coujity.   Charter  Section  26'provides  tnat  the  City 
Attorney  must  represent  the  City  and  County  in  all  actions  or  pro- 
ceedings affecting  the  City  and  Coujity  m-   its  officers  v;henever 
ordered  by  the  Supervisors  or  whenever  he  has  knowledge  that  a  cause 
of  action  exists  in  favor  of  the  City  and  County. 

In  October,  1953*  the  Board  of  Trustees  of  the  Legion  of 
Honor  passed  a  resolution  requesting  the  City  Attorney  to  take  the 
necessary  action  to  recover  said  funds.   Said  action  has  been  pend- 
ing awaiting  final  audit  reports  and  negotiations  with  principals 
concerned  in  the  action. 

i"ou  aro  advised  accordingly. 

Respectfully  submitted. 


DIOK  R.  'dOLll 
City  Attorney 


RS/ziPB 


TO:  lir.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Px'an Cisco  2 


Opinion  No*  8^A 
Jun«  U»  19514 


Jotm  «^.   KOratht  Clark 
loard   of  fuoervisora 
City  Hall 
fan     ranclaco  r,   California 

^•:  Yoxir  -•■lla  No,  91145-6 

Munlcipbl  railway  .  pacial     hoppers*  r-ara 

Daar  fir.    No  rath: 

Thla  Wil  ficltnowiadga  raaaipt  of  yowr  lattar  9T 
Juna  Ut   195i|f    In  cor^nactlon  vlth  tha  aLova  aubjaot. 

In  anawer  to  the   sicond  oaratirapU  of  your  lattar, 
Hr,     aorga  Masri«      tractor  of     ccoun.s,    f^uLlie    ftillfelaa 
■:«■  ilfesioa,   hot  advlaad   thl«   o  flea    .imt  iia  dae  now  iritna- 
Bittad  «  rar>ort  of   tha   antic loatad  affoet  of  tha  achadula 
«oon  tha  oudgot  of  tha  ?*ttnlolT)al  Hallisay  for  tha  flacal 
ys.     1951-1955. 

In  anawar  to  tfta  third  paragraph  if  jjmt  latter, 
the  i-.osz^  of  ^  uparvlaora  munt*   piarsuaat   to  tha  proviaions 
of  sactlona  k  «nd  5  of  Ordinanca  :o.   7>3i|   (.<»riaa  of  1939), 
aake  a  finding   based  on  tha  data  aubtJLbtad  with  r^^opact  to 
tha  sntleipated  effect  of  the  achadula  up<Ma  the  budget  of 
the  Mxmlcip.sl  Railway  for  ihe  flaeal  year  1951^-1955  nrior 
to  the  tiiaa  that  action  la   caken  on  the  -iwasura. 

Youra   truly. 


City  ..ttornej 


IMO'Ctav 


f^.. 


•na^'   'sfrrc: 


tf^f    -r-r7 


ft4       .      f 


at&^^i  ocili  ^i. 


wnjO'QIRr 


opii^ioi,  NO.  855 

June   15,    195i+ 


SU2JLCT:  ^XTLlvJT  R^DLVLLOPIXIIT  ;.GLrCY  I^Y  ACT  Il>:  PROVIDrilG 
702  HOi-^S  ;.S30Ci;.TI0N  IN  DECLiJlt.TIOII  0?  P.LSTRIC- 
TIONS  iu^ID  ?0:m  TO  DLL2GATL  ITS  DUTIES  Ai.D  PO'.'LRc 
TO  SUCH  ASSOGI/.TIOa. 


Gentlemen: 


follows : 


This   office   is   in  receipt  of  your  request   for  opinion  as 


R  E  C.  U  E  S   T 

"In  connection  vrith  its  preparation  of  a  declaration 
of  restrictions  to  be  imposed  upon  conveyances  of  property 
lying  'Jithin  the  boundaries  of  Diaraond  Heights  Approved 
Redevelopraent  Project  Z-1,  the  Redevelopment  Agency  desires 
your  advices  as  to  the  extent  vjhich  it  i.iay  act  in  providing 
for  the  fori'iation  of  a  horaes  association  or  sirailar  private 
organization  V7hich  would  have  as  its  primary  function  the 
enforcement  of  such  restrictions. 

"The  Agency  respectfully  solicits  your  opinion  with 
respect  to  the  follovrin-^: 

"(a)   3y  vjhat  method,  if  any,  can  the  Agency,  if  it 
so  desires,  incorporate  in  its  Redevelopment 
Plan  and  supporting  documentation  thereof, 
provision  for  a  holies  association  as  mentioned 
above? 

"(b)   Can  the  Agency  make  it  mandatory  for  each  of 
the  property  ovmers  in  the  project  area  to 
join  and  maintain  membership  in  such  an  asso- 
ciation? 

"(c)  Kay  the  Agency  deleg,ate  any  or  all  of  its 

duties  of  supervision  over  the  project  area 
to  such  an  association?" 


OPINIO  N 


I  have  reviewed  a  great  deal  of  material  dealing  with 
homes  associations.  Tlois  review  indicates  that  provisions  for  the 
establishment  and  operation  of  homes  associations  have  been  set 
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forth  by  various  developers  in  more  or  less  detail,  depending  on  the 
type  of  comraunity,  price  ran^e,  presence  of  municipal  service,  and 
such  other  factors  as  donation  of  land  by  the  developer  for  such 
uses  as  golf  courses,  tennis  courts,  community  centers,  swimiuini 
pools  and  club  houses  or  halls. 

Briefly,  the  methods  generally  accepted  in  establishing  an 
association  are  as  follows:   The  developing  organization  initially 
is  the  ovjner  of  all  property  within  the  development.   It  proceeds  to 
establish  an  association  as  part  of  the  covenants  or  articles  of  in- 
corporation executed  by  the  organization  in  which  its  officials  are 
naraed  to  act  temporarily  as  directors  or  officers  until  their  succes- 
sors are  elected.   The  successors  are  owners  of  property  viithin  the 
area  covered  by  the  covenants.  The  association  generally  has  a 
charter  from  the  state  permitting  it  to  operate  as  a  maintenance  or 
homes  organization. 

Generally,  the  articles  and  by-laws  of  such  associations 
provide  for:  (a)  determination  and  collection  of  annual  charges  or 
assessifients  for  the  riiaintenance  and  operation  of  a  jointly-owned 
club  house  or  hall,  tennis  courts,  etc.,  which  charges  become  liens 
against  an  owner's  property  in  event  of  non-payment;  (b)  maintenance 
of  streets,  parks  and  other  open  spaces;  (c)  the  maintenance  of 
vacant  and  unkempt  lots;  (d)  refuse  collection,  street  sweeping, 
police  and  fire  protection,  maintenance  of  water  and  sewer  mains, 
etc.,  until  taken  over  by  public  authority,  or  in  lieu  thereof; 
(e)  enforcement  of  private  covenants  and  restrictions;  (f)  approval 
of  architectural  and  site  plans  for  new  construction;  (g)  disburse- 
ment of  funds  collected  for  maintenance,  taxes  or  other  charges 
levied  against  property  of  the  association;  and  (h)  performance  of 
other  functions  in'  the  Interest  of  the  association  and  the  community, 

By-laws  of  such  organizations  also  provide  for  the  number 
of  directors,  meetings,  elections,  voting  powers  of  members,  with 
memberships  limited  to  persons  purchasing  sites  in  the  tract  area. 

In  most  cases  reviewed,  the  homes  associations  or  other 
such  organizations  were  initially  established  and  covenants  filed 
prior  to  the  sale  of  any  lots  in  the  comi'aunity.   In  other  cases, 
however,  successful  groups  have  been  formed  in  already  developed 
co;iuaunities . 

You  state  that  such  organization,  if  one  is  formed,  would 
have  as  its  primary  function  the  enforcement  of  restrictions.   In 
this  connection  I  vris.i  to  state  that  it  is  not  necessary  to  form  a 
homes  association  in  order  that  restrictions  be  enforced.  Any  owner 
of  property  in  the  area  covered  by  the  original  declaration  of 
restrictions  may  enforce  such  restrictions. 

There  ap'oears  to  be  no  necessity  for  the  Agency  forming 
a  homes  association  in  Diamond  Heights  because  the  City  and  County 
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will  be  furnishing  all  utility  and  municipal  services  in  considera- 
tion of  taxes  paid  by  property  ovjners  in  the  tract.  For  the  sane 
reason  it  would  be  unnecessary  for  any  lien  rights  to  be  exacted 
frora  area  property  owners.   The  only  remaining  necessity  for  a  homes 
association  to  be  formed  vrould  be  for  it  to  represent  its  members  as 
a  solid  body  before  civic  bodies  and  officials  and  the  Agency  could 
be  of  great  assistance  to  Diamond  heights  property  owners  by  assist- 
ing and  encouraging  such  owners  to  form  such  association. 

Response  to  Question  (a) 

If  the  Agency  desires  to  provide  for  a  homes  association 
it  may  do  so  by  making  provision  for  such  association  in  the  declar- 
ation of  restrictions.   It  is  also  advisable  to  include  provision 
for  such  an  association  in  the  Redevelopment  Plan. 

Response  to  Question  (b) 

Sections  33260-33280,  inclusive,  of  the  Community  Rede- 
velopment Law  (Health  Co  Safety  Code)  set  forth  the  general  pov/ers 
of  a  redevelopment  agency. 

In  my  Opinion  No.  753  I  stated  that  a  redevelopment  agency 
may  exercise  only  those  powers  expressly  granted  to  it  by  the 
Community  Redevelopment  Law. 

Section  33272,  Health  .:  Safety  Code,  sets  forth  the  condi- 
tions which  a  redevelopment  agency  may  impose  upon  lessees  or 
purchasers  of  land  in  a  redevelopnent  area.  This  section  reads  as 
follows : 

^'An  agency  may  obligate  lessees  or  purchasers  of 
property  acquired  in  a  redevelopment  project  to: 

'■'(a)   Use  the  property  for  the  purpose  designated 
in  the  redevelopment  plans. 

"(b)   Begin  the  redevelopment  of  the  project  area 
within  a  period  of  time  which  the  agency  fixes  as 
reasonable. 

"(c)   Comply  with  other  conditions  vrhich  the  agency 
deems  necessary  to  carry  out  the  purposes  of  this  part.' 

I  Interpret  the  words  ''other  conditions''  as  referred  to 
above  to  mean  such  conditions  as  non-discriminatory  provisions, 
building  heights,  land  coverage,  set-back  limitations  and  other 
physical  standards  and  requirements. 
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It  is  therefore  my  opinion  that  a  redevelopment  agency 
cannot  compel  or  make  it  mandatory  for  each  of  the  oroperty  owners 
in  the  project  area  to  join  and  maintain  membership  in  a  homes 
association  or  other  such  organization. 

In  this  connection  I  also  refer  you  to  my  Opinion  Ijo.  850 
vrherein  I  stated  that  the  owners  of  existin^  buildings  which  are  to 
remain  on  their  present  site  and  in  their  present  form  and  use  and 
which  do  not  need  alterations  could  not  be  made  to  participate  in 
the  redevelopment  plan. 

Response  to  Question  (c) 

As  stated  above.  Sections  33260-33280,  Health  !:  Safety 
Code,  set  forth  the  general  po^^rers  of  the  Agency.   There  is  no 
express  provision  in  the  redeveloprient  law  v:hich  authorizes  a 
redevelopment  agency  to  delegate  any  of  its  duties  and  powers. 

In  the  absence  of  any  statutory  authority,  an  agency  may 
not  delegate  discretionary  authority  vested  in  it  to  any  other 
person  or  agency.  Webster  v.  Board  of  Education,  ll|0  Gal.  331 
/73  Pac.  10707 

In  addition.  Section  337^1,  Health  T:  Safety  Code,  provides 
in  part  that  '"no  redevelopment  plan  shall  be  approved  unless  it  con- 
tains adequate  safeguards  that  the  worlc  of  redevelopment  vrill  be 
carried  out  pursuant  to  the  plan  and  provides  for  the  retention  of 
controls  ..."  (Underscoring  ours.)  Section  337U3,  Health  -Ic 
Safety  Code,  provides  that  the  agency  is  vested  with  the  responsi- 
bility for  carrying  out  the  plan. 

Prom  a  reading  of  the  above,  it  appears  that  the  legisla- 
ture Intended  that  the  Agency  shall  retain  controls  until  such  time 
as  the  plan  has  been  carried  out. 

It  is  therefore  my  opinion  that  the  I^iedevelopment  Agency 
may  not  delegate  any  of  its  duties  of  supervision  over  the  redevel- 
opment of  the  project  area  to  any  homes  association  or  other  private 
organization. 

You  are  advised  accordingly. 

Respectfully  submitted, 

HG/JE3  DIOi'  H»  HOLh,  City  Attorney 

TO:   Redevelopment  Agency 

512  Golden  Gate  Avenue 

San  Francisco  2,  California 


vipinion  No.  S56 
June  17,  1954 

SUBJECT:   LEGALITY  AND  PROCEDURE  FOR  REFUND  OF  DEPOSITS  TO 
NON-USER  LESSEES  OF  CIVIC  AUDITORIUM. 

Gentlemen: 

I  have  your  request  for  an  opinion,  as  follows: 

R  E  S  U  3  S  T 

"The  Clerk  was  directed  by  the  Finance  Committee  to 
communicate  with  you  and  to  request  your  opinion  as  to 
the  legality  and  propriety  of  the  payment  contemplated 
by  the  proposed  resolution  attached  and  as  to  the  legal- 
ity and  propriety  generally,  of  refunds  by  the  Director 
of  Property  to  non-user  lessees  of  the  auditorium,  whether 
accomplished  through: 

"1,   A  proposed  resolution  such  as  is  attached. 

"2.   Provision  in  agreements  between  Director  of 
Property  and  lessees  of  the  auditorium. 

"3.   Enactment  of  an  ordinance  vesting  the  Director 
of  Property  with  authority  to  make  refunds 
under  like  circumstances. 

"The  resolution  referred  to  reads: 

"AUTHORIZING  REFUND  TO  THE  SKATING  VANITIES  OF  DEPOSIT 
FOR  RESERVATION  IN  CIVIC  AUDITORIUM. 

"WHEREAS,  The  Skating  Vanities  on  May  6,  1952, 
deposited  -^^250. 00  for  use  of  the  Civic  Auditorium  for 
the  period  January  9  to  IS,  1953;  and 

"VJHSREAS,  Due  to  unforeseen  circumstances  beyond 
their  control  the  scheduled  show  has  been  cancelled; 
and 

"WHErtEAS,  The  City  and  County  of  San_  Francisco 
will  not  suffer  any  inconvenience  or  detriment; 

"NOW  THEREFORE  BE  IT  RESOLVED,  in  accordance  with 
the  recommendation  of  the  Director  of  Property,  that 
said  sum  of  s?250.00  bo  paid  to  the  Skating  Vanities  as 
a  refund  of  the  deposit  heretofore  mentioned,  from 
Appropriation  No.  260.970.00." 
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OPINION 


The  authority  of  the  Director  of  Property  to  exercise  the  control, 
management  and  leasing  of  the  Exposition  Auditorium  is  found  in 
Sections  91  and  6I  of  the  Charter.  The  pertinent  parts  of  these 
sections  read  as  follows: 

"Sec,  91.   The  director  of  property  shall  be  the 
head  of  the  department  of  property  -i'  "i-  *!=    He  shall 
have  charge  of  the  management  of  the  exposition  audi- 
torium. " 

"Section  6I,  Real  Estate  Department,  which  shall 
include  the  functions  and  personnel  of  the  office  of 
the  right-of-way  agent  as  established  in  the  bureau 
of  engineering  at  the  time  this  charter  shall  go  into 
effect,  and  also  the  control,  management  and  leasing 
of  the  exposition  auditorium," 

Taken  in  their  ordinary  meaning,  tha  words  used  in  Sections  6I  and 
91  unequivocally  confer  upon  the  Director  of  Property  authority  to 
determine  the  purposes  for  which  the  Auditorium  may  be  used  and  to 
fix  rentals  accordingly.   Otherwise,  to  say  that  "he  shall  have 
charge  of  the  management  of  the  exposition  auditorium",  and  "also 
the  control,  management  and  leasing  of  the  exposition  auditorium" 
would  be  a  futile  verbal  gesture,   (This  authority  of  the  Director 
of  Property,  however,  is  subject  to  the  supervisory  control  of  the 
Chief  Administrative  Officer.   See  City  Attorney  Opinion  No.  634, 
dated  Nov.  26,  1952) 

The  position  of  the  Director  of  Property  is  unlike,  for  example,  that 
of  the  Board  of  Trustees  of  the  War  Memorial,  for  whereas  the 
Director  of  Property  may  determine  the  terms  and  conditions  of  the 
rental  of  the  Auditorium,  the  Board  of  Trustees  of  the  War  Memorial 
may  be  limited  in  its  operations  by  ordinance  under  the  provisions  of 
Section  44  of  the  charter.   Hence,  the  Director  of  Property  having 
control  in  the  matter  of  fixing  such  rentals  may,  therefore,  include 
terms  in  the  leases  or  contracts  for  the  use  of  the  Auditorium  pro- 
viding for  refunds  to  non-users,  under  certain  conditions,  when  the 
City  would  not  suffer  a  detriment. 
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When  the  conditions  prescribed  by  the  Director  are  met  then  the 
non-user  of  the  Auditorium  would  have  a  legal  right  to  the  refund 
arising  out  of  contract,  p.nd  upon  the  Director's  determination  that 
s  refund  should  be  made,  a  warrant  should  be  issued  upon  request 
without  the  necessity  of  a  resolution  of  the  type  referred  to.  Be- 
fore any  such  warrant  be  issued,  however,  the  Controller  under  the 
provisions  of  Section  8$  of  the  Charter  would  be  required  to  deter- 
mine the  legality  of  the  claim  for  refund. 

You  are  therefore  advised  that  the  Director  of  Property  may  by  con- 
tract provide  for  refunds  of  deposits  to  non-users  of  the  Auditorium, 
and  upon  his  determination  that  a  refund  should  be  made  a  warrant 
should  issue,  subject  tc  the  Controller's  approval  of  the  legality 
of  the  claim  for  refund,  without  the  necessity  of  a  resolution  by  the 
Board  of  Supervisors. 

Respectfully  submitted, 


DION  R.  HOLM, 
CIVD/NSW  City  Attorney 


To:   John  R.  McGrath,  Clerk 

of  the  Board  of  Supervisors 
Room  235  City  Hall 
San  Francisco  2. 


OPINION   NO.    857 
June  13,   1951; 


SUBJECT:      JOINT   HIGHW.IY  DISTRICT  NO.    10;    TRANSFER   OP 

FUNDS   ASSESSED  FOR  A    PARTICULAR   UNIT   TO   MEET 
EXCESS  COSTS   ON   OTHER  UNITS;    VJHETiiER  A.< 
AD.^ITIONAL  ASSESSJIENT   R^Y   NOV  BE   i'4ADE; 
VALIDITY  OP  ASSESSMENT   ON   UNIT   6. 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"At  the  meeting  of  the  County,  State  and  National 
Affairs  Coimnittee  on  Tuesday,  May  11,  there  was  on 
the  agenda  a  report  from  the  Controller  relative  to 
certain  financial  transactions  of  the  Joint  Highway 
District  No.  10. 

"It  was  the  decision  of  the  Committee  that  I  refer 
the  attached  copy  of  said  report  to  you  for  your  con- 
sideration and  opinion  on  the  following  questions: 

"1.   May  Joint  Highway  District  i7'10  now  legally 
assess  its  members  for  the  three  items  contained  in 
the  third  column  of  the  enclosed  schedule? 

"a.   Should  your  answer  be  in  the  affirmative, 
what  procedures,  if  any,  are  required  for  a 
valid  assessment  or  assessments? 

"2.   The  District  has  assessed  for  a  portion  of  Unit 
#6,  based  upon  a  total  estimated  cost  of  completing 
Unit  #6  in  the  sum  of  ■.1,000,000.   This  estimate  of 
January  5,  1950  was,  on  March  10,  1951+  revised  by  the 
District  Engineer  to  an  estimate  of  M, 350, 000. 

"The  increased  cost  has  not  been  approved  by  the  Board 
of  Supervisors  of  San  Francisco,  nor  (we  are  informed) 
by  San  i^ateo  County  nor  by  tie  State  of  California. 

"In  the  absence  of  any  or  all  of  such  approvals,  is 
there  an  obligation  on  the  part  of  San  Francisco  to 
make  payments  assessed  by  the  District's  Board  of  Dir- 
ectors by  its  Resolution  No.  I4.I8  of  January  5»  1950, 
or  is  the  original  assessment  void  until  such  approvals 
are  secured? 
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"Your  cooperation  in  this  matter  will  be  deeply 
appreciated  by  the  County,  State  and  National  Affairs 
Committee. " 

OPINION 

It  is  to  be  understood  that  this  opinion  is  predicated  solely 
on  the  facts  indicated  in  the  report  attached  to  your  letter  and 
in  your  letter  and  is  in  answer  exclusively  to  the  questions  raised 
based  on  those  facts.   I  have  a  request  for  opinion  from  the  Con- 
troller with  relation  to  this  Joint  Highway  District  involving  re- 
sponsibility for  maintenance  which  will  be  considered  and  answered 
separately. 

The  report  attached  to  your  letter  reveals  in  substance  that 
moneys  assessed  for  particular  purposes  of  the  joint  highway  dis- 
trict have  been  applied  to  costs  incurred  for  other  purposes  of 
the  district.   ?or  example,  I  note  as  one  item  that  moneys  assessed 
for  Unit  5  have  been  applied  to  costs  incurred  for  either  Unit  i|.  or 
the  unit  from  El  Camino  to  the  County  Line.   I  can  see  no  objection 
to  this  procedure  in  a  situation  where  money  assessed  for  one  pur- 
pose is  in  excess  of  the  actual  cost  of  its  fulfillment  and  there- 
fore becomes  surplus  as  far  as  that  assessment  purpose  is  concerned. 
I  believe  that  this  money  may  then  be  applied  to  any  other  legitim- 
ate purpose  of  the  district  and  thus  serve  to  reduce  future  assess- 
ments for  such  other  purpose. 

However,  when  money  is  assessed  for  a  particular  purpose  not 
abandoned  and  necessary  to  be  accomplished  I  believe  it  to  be 
improper  to  transfer  such  money  for  the  use  of  some  other  purpose. 
Such  a  procedure,  even  if  proper  under  the  law,  which  I  do  not  be- 
lieve it  to  be,  can  only  result  in  confusion  and  in  duplicate  assess- 
ments as  distinguished  from  aoditional  assessments  for  the  same 
purpose.   If  costs  exceed  past  levies  for  a  particular  undertaking 
the  proper  procedure  in  my  opinion  is  to  levy  an  additional  assess- 
ment to' meet  the  excess  cost  necessary  to  be  incurred  in  completing 
that  particular  undertaking.   Such  is  my  understanding  of  the  legis- 
lative scheme  of  assessment  as  manifested  in  the  Joint  Highway 
District  Act  (§§25000-25521  of  the  Streets  and  Highways  Code),  and 
particularly  in  the  following  underlined  portion  of  §253Ml  thereof. 

"§253l]i|..  Resolution  as  to  levy  and  project  to  be 
financed;   Adoption:   Amount  of  levy:   Apportionment 
among  counties.   The  board  of  directors  shall  adopt  a 
resolution  setting  forth  in  general  terms  the  amount  of 
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"money  proposed  to  be  raised  by  the  levy  and  the  project 
or  portion  thereof  which  is  to  be  financed  by  the  pro- 
posed levy.   The  proposed  amount  may  be  the  total  estimated 
amount  payable  under  any  contract  awarded  for  improvement, 
or  for  any  portion  thereof,  or  for  any  excess  of  cost 
over  the  amount  of  any  past  levies  already  made  for  that 
purpose.   There  shall  first  be  deducted  from  the  amount 
of  the  levy  any  amount  to  be  contributed  thereto  by  the 
State  and  the  balance  of  the  levy  shall  be  distributed 
among  the  several  counties  composing  the  district  in  the 
proportions  set  forth  in  the  report  of  the  board  of 
directors, " 

My  interpretation  (££   the  foregoing  provision  I  believe  to  be  reason- 
able and  one  that  will  serve  to  keep  the  counties  currently  ap- 
prised of  the  exact  allocation  and  disposition  of  their  funds. 

As  to  your  question  whether  the  costs  incurred  on  the  units 
indicated  in  the  third  column  of  the  report  in  excess  of  past  levies 
for  these  units  may  now  be  assessed  there  is  nothing  before  me  to 
indicate  that  an  assessment  on  these  units  for  such  past  costs 
would  now  be  proper  insofar  as  the  payment  of  any  money  by  the  City 
and  County  of  S^n  Francisco  is  concerned.   It  appears  that  the 
units  in  question  have  been  completely  constructed  and  all  costs 
have  been  paid.  Whatever  procedure  is  now  necessary  to  straighten 
out  the  District's  accounts  is  a  matter  for  the  District's  primary 
determination. 

With  particifllar  reference  to  Unit  Wo.  6,  involved  in  the  second 
question  raised  in  your  letter,  I  note  that  by  Resolution  No.  i^l8 
adopted  by  the  Joint  Highway  District  on  January  5>  19^0  the  City 
and  County  was  assessed  the  sum  of  ■>283, 333.00  payable  in  four  an- 
nual installments  of  070,833.00,   The  purpose  of  the  assessment  is 
stated  in  the  first  preamble  of  the  Resolution  as  follows: 

"WHERE/ S,  the  Board  of  Directors  of  Joint  Highway 
District  No.  10  of  the  State  of  California,  at  a  regular 
meeting  of  said  Board  on  the  5th  day  of  January,  1950,  re- 
ceived, fully  considered,  approved,  and  filed  the  financial 
statement  and  report  of  the  District  Engineer  of  said 
District  providing  for  a  financing  program  for  raising 
the  sum  of  0500,000.00  for  the  initial  contract  for  the 
further  extension  of  Junipero  Serra  Boulevard  Extension 
from  Crystal  Springs  Road  at  ,?an  Bruno  to  the  connection 
of  said  extension  with  California  State  Highway  No.  101 
at  ffillbrae  Avenue,  Mllbrae,  California,  (a  distance  of 
2.8)  being  a  portion  of  Project  Contract  No,  6,  of  said 
District,  the  total  estimated  cost  of  completing  all  of 
said  Project  Contract  No.  6  being  the  sum  of  ^1,000,000,00 
and  ..." 
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I  further  note  from  the  report  that  the  City  and  County  has 
paid  two  of  the  installments  assessed  it  amounting  to  s?l[|.l,666.00 
and  it  is  claimed  that  the  last  two  installments  amounting  to 
■■llil,667.00  are  now  due  and  payable. 

--si  understand  the  facts  the  initial  contract  for  Unit  #6  has 
not  been  let  and  the  sum  of  '.114.1,666.00  assessed  for  Unit  6  has  not 
been  expended  on  that  unit  but  rather  has  been  applied  to  costs  in- 
curred on  other  units. 

Sections  25231  and  25232  of  the  Joint  Highway  District  Act 
provide  as  follows: 

"§25231.   Preparation  by  district  engineer;   Filing. 
In  proeeeding  with  a  project,  or  unit  thereof,  the 
board  of  directors  shall  have  ell  necessary  final  surveys, 
plans,  specifications  and  detailed  drawings  prepared  by 
the  district  engineer.  Upon  completion  thereof  the  sur- 
veys, plans,  specifications  and  detailed  drawings  shall 
be  filed  with  and  approved  by  the  board  of  directors," 

"§25232.   Inclusion  of  estimate  of  cost;   Approval 
of  increase  in  estimated  costs.   The  final  surveys, 
plans,  specifications  and  detailed  drawings  shall  include 
a  final  estimate  of  cost.   If  the  final  estimate  exceeds 
by  more  than  10  per  cent  the  estimate  named  in  the  prelim- 
inary report  of  the  district  engineer,  the  final  surveys, 
plans,  specifications,  and  detailed  drawings  shall  not  be 
approved  by  the  board  of  directors  until  the  increase  in 
estimated  costs  is  approved  by  the  board  of  supervisors 
of  each  county  comprising  the  district,  and  by  the 
Director  of  the  department  of  Public  Vjorks  if  any  con- 
tribution is  ta  be  made  by  the  State." 

As  I  interpret  these  sections  read  in  connection  with  preceding 
sections  of  the'act  it  is  contemplated  that  final  surveys,  plans, 
specifications  and  detailed  drawings  shall  be  made  before  any  con- 
tract for  a  project  or  portion  thereof  is  let;  that  these  shall 
Include  a  final  estimate  of  cost  and  if  the  final  estimate  exceeds 
the  preliminary  estimate  by  10^  that  the  Board  of  Supervisors  of  the 
counties  as  well  as  the  Department  of  Public  ••■orks,  if  any  contribu- 
tion is  to  be  made  by  the  State,  must  approve  the  final  plans, 
specifications,  etc.  before  they  may  be  approved  by  the  Board  of 
Directors.   I  construe  these  requirements  to  be  jurisdictional  and 
that  the  project  or  the  particular  unit  thereof  cannot  be  undertaken 
until  the  requisite  approvals  have  been  obtained. 
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There  1 s  no  information  before  me  to  indicate  that  final  sur- 
veys, plans,  specifications  and  detailed  drawings  for  Unit  6  have 
been  made  as  yet,  my  understanding  is  that  they  have  not,  and  I  am 
uncertain  as  to   whether  the  estimate  of  '"^^1,350,000.00  mentioned  in 
your  letter  is  intended  to  be  a  final  estimate  of  cost.   If  it  is, 
the  final  plans  when  adopted  will  require  the  approval  of  the  Board 
cf  Supervisors  of  the  counties  snd  the  improvement  of  the  unit  may 
not  be  undert?.ken  until  such  approval  has  been  granted.   If  the  sum 
of  .^?1, 350, 000. 00  is  not  intended  to  be  the  final  estimate  of  cost 
then  the  counties  are  simply  in  the  position  of  not  knowing  whether 
their  approval  will  be  required  until  such  final  estimate  is  made 
as  part  of  the  final  plans.   In  either  event,  the  construction  work 
may  not  be  undertaken  and  the  assessments  levied  by  Resolution  No. 
I;l8  in  excess  of  the  amounts  necessary  for  preliminary  expenses 
preparatory  to  completion  of  the  final  plans  and  actual  construction 
work  are  premature  and  should  not  be  paid  until  the  City  and  County 
of  San  Francisco  is  furnished  with  evidence  that  the  requisite 
jurisdictional  steps  for  proceeding  with  this  unit  have  been  per- 
formed. 

You  are  advised  accordingly  on  the  facts  and  the  law  as  it 
appears  to  me  from  the  data  you  have  submitted. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  John  R.  McG-rath 
Clerk  of  the  Board 
Board  of  Sur;ervlsors 
235  City  Hall 
San  JiT.ncisco  2 


TJB/.-rFB 


SUBJECT:  BARNEY  GOULD'S  SHOWBOAT;  IS  IT  A 
BUILDING  OH  STRUCTURE  VflTHIN  THE 
INTENT   OF  THE   BUILDING   CODE? 


Dear   Sir: 
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I  have   your  request   for  opinion  as    follows: 

REQUEST 

"The  Bureau  of  Building  Inspection  is  in  receipt  of 
a  building  permit  application,  No.  165801,  filed  for  a 
permit  to  alter  the  river  boat  Fcrfe  Sutter  for  use  as  a 
place  of  public  assemblage  (night  club). 

"This  boat  is  to  be  located  in  the  lagoon  of  Aquatic 
Park  at  the  northern  terminus  of  Van  Ness  Avenue.  The  boat, 
now  grounded,  is  to  be  floated  and  maintained  as  a  floating 
structure  at  all  tiraes. 

"The  Superintendent  of  the  Bureau  of  Building  Inspec  - 
tion  must  either  approve  or  disapprove  any  applications 
for  permits  which  are  filed  for  building  construction  as 
regulated  by  the  building  code,  and  it  is  mandatory  that 
such  action  be  taken  on  application  No.  165801,  filed  by 
Mr.  Barney  Gould.   It  is  quite  obvious  that  the  materials, 
methods  and  types  of  construction  used  in  a  boat  do  not 
and  cannot  economically  be  made  to  conform  to  those  forms 
of  construction  used  in  buildings,  but  there  are  many 
features  which  are  similar  and  many  of  the  building  code 
provisions  may  be  made  to  apply  to  boats  if  such  structures 
come  within  its  jurisdiction. 

"Your  opinion  is  therefore  requested  on  the  following: 
1.  Does  this  boat  constitute  a  building  or  structure  under 
the  provisions  of  the  building  code,  and  if  so,  to  what  ex- 
tent and  what  provisions  are  applicable?   For  example: 

(a)  Provisions  relating  to  types  of  structures. 
Articles  9  and  10. 

(b)  Provisions  relating  to  structural  frames,  founda- 
tions, walls,  floors,  ceilings. 

(c)  Provisions  relating  to  ceiling  heights,  number 
of  stories,  etc. 

(d)  Provisions  relating  to  fireprocfing  of  structural 
frame,  walls,  ceilings  and  partitions. 
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2,  If  the  construction  orovisions  of  the  building  code  are  not 
aoplicablo  to  what  extent,  if  any,  do  the  safety  requirements 
of  the  code  apply? 

3.  Do  all  provisions  of  the  local  ordinance  regarding  electrical 
installations  apply? 

[|.,  Do  all  provisions  of  the  Health  and  Safety  Code  apoly? 

5.  Do  provisions  of  the  Fire  Code  regarding  fire  spread  and  fire 
control  apply? 

6,  To  what  extent  are  the  2Dning  laws  applicable  to  this 
structure? 

OPINION 

1.    A  boat  has  been  held  not  to  be  a  building  in  the  strict 
sense  of  the  term.   (Rouse  v.  Catskill  &  N.Y.  Steam-Boat  Co., 
13  N.y.S.  126;  Southwestern  Bell  Telephone  Co.  v.  Drainage  Dist., 
No.  ^,  21+7  S.¥.   i;91|.  )   However,  a  boat  in  course  of  construction 
or  in  a  dry  dock  undergoing  repairs  has  been  held  to  be  a  struc- 
ture to  which  certain  safety  statutes  were  applicable.   (Chaffee 
V.  Erie  R.  Co.,  73  N.Y.S.  908j  Gruner  v.  Texas  Co.,  117  N.Y.S.7^1j 
Herman  v."  P.  H.  Fitzgibbon  Boiler  Co.,  120  N.Y.S.  107i|.) 

Section  202  of  the  San  Francisco  Building  Code  broadly  de- 
fines a  building  or  structure  as  "any  structure  the  arrangement 
of  which  may  affect  the  safety,  health  or  general  welfare  of  per- 
sons, animals,  chattels  or  property  of  any  kind."   Section  102 
of  that  Code  declares  its  purpose  to  be  ''to  safeguard  life  and 
limb,  health  and  public  welfare."   It  is  thus  evident  that  con- 
siderations of  safety,  health  and  the  general  welfare  motivate 
the  provisions  of  the  Building  Code,  and  that  no  narrow  distinct- 
tion  between  types  of  structures  ia  there  drawn. 

The  boat  in  question,  to  all  intents  and  purposes,  is  to  be 
permanently  anchored  in  the  lagoon  off  Aquatic  Park  pursuant  to 
contract  with  the  Recreation  and  Park  Commission.   It  is  to  be 
used  as  a  place  of  public  assemblage.   It  will  not  serve  the 
usual  function  of  a  boat,  to-wit,  the  transportation  of  persons 
or  property  by  water. 

In  view  of  the  purpose  of  the  Building  Code,  the  use  to^xtoich 
the  boat  is  to  be  put,  and  its  more  or  less  permanent  location, 
it  is  my  opinion  that  while  certain  provisions  of  the  Code  are 
inapplicable  to  a  boat  floating  in  a  lagoon,  the  safety  provisicns 
of  the  Code  should  be  applied  to  it  in  so  far  as  it  is  reasonable 
to  do  so.   This  is  in  keeping  with  the  opinion  of  my  predecessor. 
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No.  3983,  dated  July  7>  191+7,  in  vhich  it  was  held  that  "all  of 
the  laws  of  the  City  and  County  of  San  Francisco  and  all  the 
rules  and  regulations  of  the  Department  of  Public  Health  wd uld 
apply  to  the  night  club  in  question,  In  so  far  as  said  laws,  rules 
and  regulations  could  be  made  to  apply  to  a  river  boat." 

Answering  your  question  as  to  the  applicability  of  specific 
provisions  of  the  Code,  you  arc  advised: 

(a)  The  provisions  of  Articles  9  and  10  relative  to  types 
of  structures  are  not  applicable. 

(b)  Provisions  relative  to  structural  frames,  foundations, 
vjalls,  floors  and  ceilings  are  not  applicable, 

(c)  Provisions  relating  to  ceiling  height  and  number  of 
stories  are  not  applicable. 

(d)  Provisions  relating  to  fireproof Ing  of  structural 
frame,  walls,  ceilings  and  partitions  are  generally 
not  applicable,  but  proper  separation  by  fire  resis- 
tive materials  should  be  provided  between  the  parts 
of  the  boat  to  be  used  by  the  public  and  other  parts. 

2.  All  safety  requirements  pertaining  to  means  of  ingress 
and  egress,  fire  protection,  fire  spread  and  fire  control  are 
applicable.   In  this  connection  Article  21  dealing  with  exit 
standards  is  applicable.   So  are  the  following  sections  of 
Article  12  dealing  with  public  assembly  units:  sees.  1201,  1203b, 
1205,  1206,  1207  in  so  far  as  possible,  1208  in  so  far  as  possible, 
and  1211.   In  connection  with  section.  1211,  only  one  deck  of  this 
boat  should  be  used  for  public  assembly. 

3.  All  provisions  of  our  ordinance  regarding  electrical  in- 
stallations arc  applicable. 

I4..  All  provisions  cf  the  Health  and  Safety  Code  are  applicable. 

!         5,  The  provisions  of  the  Piro  Code  regarding  fire  spread  and 
fire  control  arv.  a-?plicable. 

The  provisions  of  section  10i|  requiring  all  structures  to  be 
maintained  in  a  safe  and  sanitary  condition,  and  all  devices  and 
safeguards  to  be  maintained  in  good  working  order,  are  applicable. 
All  regulations  of  the  Department  of  Public  I'orks  relating  to  the 
use  of'^city  sewers  and  city  streets  are  applicable  and  must  be 
observed  to  the  end  that  sewage  be  properly  disdiarged  into  city 
sewers. 
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6.   The  Aquatic  Park  lagoon  where  the  boat  will  be  anchored 
is  under  the  jurisdiction  of  the  Recreation  and  Park  Commission, 
(Charter,  section  i|.2,)   In  my  opinion  the  zoning  laws  are  not 
applicable  to  the  boat  at  this  location.   It  is  noted  that  under 
present  ordinances  a  night  club  would  be  permitted  in  the  light 
industrial  district  adjacent  to  Aquatic  Park. 

You  are  advised  accordingly. 

Respectfully  sutnitted, 


DICN  R,  HOLM,  City  Attorney 


TO:   SHEPIIAN  P.  DUCIffiL,  Director, 
Department  of  Public  Works 
260  City  Hall,  Ssn  Frr^ncisco  2 


GEB:RS 
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SUBJECT:      CHARGE,    SUPj;RI.iTE.:DEuCi:  Al'D  CONTROL  iF  STREET  LIGHTING 
CONSTRJCTION  -   APPROPRIATE  DEPARTivL:;.'-T . 

Dear  Sir; 

I  have  your  request  for   an  opinion  as  follows: 

REQUEST 

"xMay  I  have  your  opinion  as  to  what  department  under  the 
law  shall  have  charge,  superintendence  and  control  of 
street  lighting  construction  within  the  City  and  County  of 
San  Francisco. 

"Please  refer  to  the  provisions  of  sections  2  and  6l  of  the 
present  charter  and  sub-section  1,  section  9,  article  VI, 
Chapter  I  of  the  1900  charter." 

OPINION 

In  this  request,  reference  is  made  to  sections  2  and  6l  of  the  pres- 
ent charter,  and  subsection  1,  section  9,  article  VI,  chapter  1  of 

the  1900  charter. 

Hereunder,  are  set  forth  those  parts  of  the  sections  and  articles, 
germane  to  your  inquiry,  to-wit: 

Present  charter; 

Section  2,  paragraphs  3,  4  and  5: 

''All  ordinances  or  resolutions  in  force  at  the  time 
this  charter  takes  effect  and  not  inconsistent  therewith 
shall  continue  in  force  until  amended  or  repealed.   All 
public  improvements  or  other  proceedings  legally  author- 
ized under  the  charter  superseded  by  this  charter  shall  be 
carried  to  completion  under  previously  existing  laws  or 
under  this  charter.   The  powers  or  duties  vested  in  city 
and  county  officers,  boards  or  commissions  by  law  or  under 
the  cnarter  suporsodcd  by  this  charter  shall  be  exercised, 
continued  and  carried  out  by  their  successors  or  by  other 
city  and  county  oificers,  boards  or  commissions,  consistent 
with  the  orovisicns  of  this  charter. 
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"All  functions  of  the  city  and  county,  and  the  powers 
and  duties  of  officers  and  employees  charged  with  the  per- 
formance thereof,  as  these  shall  have  been  apportioned 
among  departments  and  offices,  and  institutions,  utilities, 
bureaus  or  other  subdivisions  thereof,  as  existing  at  the  time 
this  charter  shall  go  into  effect,  shall  continue  to  be  the 
functions  of  such  departments  and  offices  and  the  powers  and 
duties  of  officers  and  employees  assigned  thereto,  except  as 
in,  or  under  authority  of,  this  charter  otherwise  specifically 
provided.   The  legally  authorized  officers  and  employees  of 
each  of  s&id  departments  and  offices  or  subdivisions  thereof 
Sxhall  continue  as  the  officers  -nd  employees  of  said  depart- 
ments and  offices  -;r  subdivisions  thereof,  subject  to  the 
conditions  governing  their  respective  appointments  to  such 
positions,  and  except  as  in  this  charter  otherwise  provided; 
and  where  part  of  the  functions  and  duties  of  any  department 
or  office  are,  by  this  charter,  transferred  or  placed  in  any 
other  department  or  office,  the  persons  performing  such 
functions  and  duties,  shall  bo  transferred  therewith.   The 
compensations  legally  authorized  fcr  the  several  officers 
and  employees  shall  be  continued  subject  to  the  other  provi- 
sions of  this  charter. 

"The  city  and  county  may  make  and  enforce  all  laws, 
ordinances  and  regulations  necessary,  convenient  or  incidental 
to  the  exercise  of  all  rights  and  powers  in  respect  to  its 
affairs,  officers  and  employees,  and  shall  have  all  rights 
and  powers  appropriate  to  a  county,  a  city,  and  a  city  and 
county,  subject  only  to  the  restrictions  and  limitations  pro- 
vided in  this  charter,  including  the  power  to  acquire  and 
construct  plants,  works,  utilities,  areas,  highways  and  insti- 
tutions outside  the  boundaries  of  the  city  and  county,  and 
maintenance  and  operation  of  the  same,  and  the  exercise  of 
functions  or  maintenance  of  services  outside  the  boundaries 
of  the  city  and  county,  including  the  expenditure  of  funds 
therefor  through  any  agency.   The  specification  or  enumeration 
in  this  charter  of  particular  powers  shall  not  be  exclusive. 
The  exercise  of  all  rights  and  powers  of  the  city  and  county 
when  not  prescribed  in  this  charter  shall  be  as  provided  by 
ordinance  or  resolution  of  the  board  of  supervisors." 


Opinion  No. 859 
June  23,  1954 
P-ge  3 

Section  6l.   (Chief  Administrative  Officer) 

"From  and  after  twelve  o'clock  noon  on  the  Gth  dry 
of  January,  1932,  the  functions,  activities  and  affairs 
of  the  city  and  county  that  are  hereby  placed  under  the 
direction  of  the  chief  administrative  officer  by  the  pro- 
visions of  this  charter,  --^nd  the  powers  and  duties  of 
officers  and  employees  charged  with  specific  jurisdiction 
thereof,  shall,  subject  to  the  provisions  of  section  2  and 
section  20  of  this  charter,  be  allocated  by  the  chief  admin- 
istrative officer,  among  the  following  departments: 


"Department  of  Public  Works,  which  shall  include  the 
functions  and  personnel  -f  the  department  of  public  works, 
as  established  at  the  time  this  charter  shall  go  into  effect, 
with  the  exception  '^f  functions  and  personnel  which  are 
established  by  this  charter  under  the  management,  direction 
and  control  of  t he  public  utilities  commission,  and  which 
department  shall  also  include  the  functions  and  personnel 
of  t he  telephone  exchange.   This  department  shall  be  admin- 
istered by  the  director  of  public  works,  who  shall  be 
appointed  by  the  chief  administrative  officer  and  shall  hold 
office  at  his  pleasure. 

"Department  of  Electricity,  which  shall  include  the 
functions  and  personnel  of  the  department  of  electricity 
as  established  at  the  time  this  charter  shall  go  into 
effect.   The  department  shall  be  administered  by  a  chief 
of  department  who  shall,  from  a nd  after  twelve  o'clock 
noon  on  the  Sth  day  of  January,  1932,  have  the  powers  and 
duties  of  the  joint  board  of  fire  and  police  commissioners 
composing  the  joint  commission  in  charge  of  the  department 
of  electricity,  at  which  time  the  joint  commission  shall  be 
abolished, 

"The  premises  of  any  person,  firm  or  corporaticn  may, 
for  the  purpose  of  police  or  fire  protection,  bo  connected 
with  the  police  or  fire  signal  or  telephone  system  of  the 
city  and  county  upon  paying  a  fair  compensation  for  such 
connection  and  the  use  of  the  same,  provided  that  any  such 
connection  shall  require  the  approval  of  the  chief  of  the 
department  of  electricity  and  shall  not  in  any  way  overload 
or  interfere  with  the  proper  and  efficient  operation  of  the 
circuit  to  which  it  is  connected.  The  conditions  upon  which 
such  connection  shall  be  made  and  the  compensation  to  be  paid 
therefor  shall  be  fixed  by  the  board  of  supervisors  by  ordin- 
ance upon  the  recommendation  of  the  chief  of  the  department. 
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Charter  cf  19C0,  Article  VI,  Chapter  1,  3cc.9,  Subsection  1.: 

''Sec. 9.  Tho  Board  cf  Public  V/orks  shall  have  charge, 
superintendence  and  control,  under  such  ordinances  as  nay 
from  time  to  time  be  adopted  by  the  Supervisors: 

Streets,  Pipes,  Wires,  Sewers,  Etc, 

1.   Of  fll  public  ways,  streets,  avenues,  lanes, 
rlleys,  pl-^.ces,  courts,  roads,  highways  ancl   boulevards 
now  opened  or  which  may  hereafter  be  opened  in  the  City 
and  County;  of  the  manner  of  their  use;  and  of  all  work 
done  upon,  over  or  under  the  same;  and  herein  particularly 
the  Board  shall  have  exclusive  authority  to  prescribe 
rules  and  grant  permits,  in  conf-.rmity  with  the  •  rdinanc  cs 
of  the  Supervisors,  for  the  moving  'f  buildings  through  the 
streets  thereof,  and  the  building  or  placing  of  cellars  or 
vaults  under  the  streets  or  sidewalks,  and  -f  temporary 
fences  enclosii^.g  areas  upon  the  sidewalks;  the  laying  drwn 
--'nd  construction  :-f  railroad  tracks  in  the  streets;  the 
erection  :f  telegraph  and  toleoh-ne  poles,  and  ooles  for 
electric  lighting,  --^nc.  tr.-i   1-ying:  un-"or  the  surface  :f  the 
streets  zr   sidewalks  S   toluKr-ch  or  telephone  wires,  and 
wires  for  electric  lighting  and  power;  .  '.    . "  (Emphasis 
added) 

If  the  above  sections  were  the  controlling  ones,  it  is  apparent 
that  the  Board  of  Public  Works,  would  be  the  administrating  depart- 
ment in  the  control,  superintendence  and  construction  of  street 
lighting  in  the  City  and  County  of  San  Francisco. 

That  this  duty  was  not  imposed  on  the  Board  of  Public  Works  in  the 
charter  of  1932  is  easily  understandable,  by  a  comparison  of  the 
charters  -^f   1900  and  1932. 

In  the  1900  charter,  section  9  outlines  all  the  duties  of  the  Board 
of  Public  Works.   Among  the  numer^- us  duties  under  its  control,  was 
the  "erection  of  telegraph  and  telephone  poles,  and  poles  for  elec- 
tric lighting,  and  the  laying  under  the  surface  of  the  streets  or 
sidewalks  of  telegraph  or  telephone  wires,  and  wires  for  electric 
lighting  and  power." 
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Paragraph  2,  section  106,  of  the  1932  chrrter,  st-'tes: 

"The  director  of  public  works  shall  h.-'.ve  and  succeed 
t .   the  powers  and  duties  of  the  beard  of  public  works  from 
and  after  twelve  o'clock  noon  on  the  8th  day  cf  January, 
1932,  except  as  otherv/ise  provided  in  the  charter,  at  which 
time  the  terms  of  members  of  the  board  of  public  works  shall 
teroiinate,  and  such  board  as  theretofore  existing  shall  be 
abolished."   (Emphasis  added) 

Section  107  of  the  1932  charter  provides: 

"Where  a  procedure  for  the  exercising  of  any  rights 
BXit   powers  belonging  to  a  city,  or  a  county,  or  a  city  and 
county,  relative  to  the  establishment  or  change  of  grades 
and  the  lay-out,  extension,  opening,  widening,  changing, 
closing,  vcating,  paving,  repaving  ?r  otherwise  improving 
streets  and  highways  and  public  places,  and  constructing 
sewers,  drains,  conduits  and  culverts,  subways,  tunnels, 
viaducts  and  bridges,  or  other  public  improvements  inciden- 
tal or  appurtenant  thereto,  to  planting  trees,  construct- 
ing parking  and  removing  weeds  or  the  executing  of  any  other 
public  work  or  improvement  hereby  or  hereafter  placed  under 
the  jurisdiction  of  the  deportment  of  public  works,  and  the 
payment  :.f  damages,  or  levying  of  special  assessment  to  defray 
the  whole  or  part  of  the  cost  -f  such  works  or  improvements 
is  provided  by  statute  of  the  State  of  Calif ;rnia,  such  pro- 
cedure shall  control  and  be  follcwed,  unless  a  different 
procedure  is  provided  in  or  under  authority  of  this  charter 
or  by  ordinance  continued  by  this  charter  or  any  such  ordin- 
ance hereafter  amended  or  by  ordinance  passed  by  the  board 
of  supervisors,  and  the  board  of  supervisors  is  hereby 
empowered  to  provide  by  ordinance  for  any  such  purpose. 

"The  department  of  public  works  shall  semiannually  notify 
the  tax  collector  of  the  amount  of  each  assessment  that  becomes 
delinquent  and  the  lot  and  block  number  against  which  such 
assessment  is  levied,  and  it  shall  be  the  duty  of  the  tax  col- 
lector to  note  such  delinquency  on  each  annual  tax  bill.'' 

That  there  has  been  c  complete  elimination  of  the  control  and  super- 
vision of  all  utilities,  formerly  in  the  Board  of  Public  V/orks  and  a 
transfer  tc  the  Public  Utilities  Commission  is  demonstrated  m 
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Section  121  of  the  new  charter,  I  oucto: 


"The  public  utilities  corrmission  shall  have  charge 
of  the  construction,  man-.^iement .  supervision,  maintcnpnce , 
extension,  operation  and  c^aitrol  of  all"  public  utilities 
and  other  properties  used,  ovmed,  acquired,  leased  or  con- 
structed by  the  city  and  county,  including  airports,  for 
the  purpose  of  supplying  any  public  utility  service  to  the 
city  and  county  and  its  inhabitants,  to  territory  outside 
the  limits  .^.f  the  city  and  county,  and  to  the  inhabitants 
thereof, 

"The  commission  shall  locate  and  detcrraine  the  char- 
acter and  type  of  all^  construction  and  additions,  better- 
ments and  extensions  t^'  utilities  under  its  control,  and 
shall  determine  the  policy  for  such  construction  or  the 
making  if  such  additions,  bctternierits  and  extensions  from 
the  public  funds  under  its  .lurisdiction;  provided  that  in 
each  such  case  it  shall  secure  the  recommendation  of  the 
manager  of  utilities,  which  shall  be  presented  in  writing 
and  shall  include  analyses  of  cost,  service  and  estimated 
revenues  of  all  proposed  or  feasible  alternatives  in  cases 
where  it  is  deemed  by  the  manager  that  such  alternatives 
exist, 

"The  commission  shall  also  have  power  to  enter  into 
contract  for  the  furnishing  of  heat,  light  and  power  for 
municipal  purposes,  and  to  supervise  the  pcrfcrmance  and 
check  the  monthly  bills  under  such  contract. 

" The  commission  shall  have  full  power  and  authority 
to  enter  into  such  arrangements  and  agreements  as  it  shall 
deem  proper  for  the  .joint  use  with  any  other  person,  firm 
or  corporation  owning  or  having  .jurisdiction  over  poles, 
conduits,  towers,  stations,  aqueducts,  reservoirs  and  tracks 
for  the  operation  of  any  of  the  utilities  under  its  .jurisdic- 
tion.   It  may  make  such  arrangements  as  it  shall  deem  proper 
for  the  exchange  of  transfer  privileges  with  any  priv"tely 
owned  transportation  company  or  system  which  shall  tend 
toward  the  betterment  of  transportation  service."  (Emphasis 
added) 
It  is  highly  significant  that  in  the  1932  charter  (section  121)  that 
the  Commission  (Public  Utilities  Commission)  "shall  have  full  power 
and  authority  to  enter  into  such  arrangements  and  agreements  as  it 
Shall  deem  proper  for  the  joint  use  with  any  other  person,  firm  or 
corporation  owning  or  having  jurisdiction  over  poles,  conduits, 
towers,  stations,  aqueducts,  reservoirs  and  tracks  for  the  operation 
of  any  of  the  utilities  under  its  jurisdiction." 
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And,  paragraph  1,  of  section  121,  st-tes:  "The  public  utilities 
commission  shall  hnvo   charge  of  the  construction,  man'^.r^roment .  su^)er- 
vision.  maintenance,  extension,  operation  and  control  of  all  public 
utilities  anC  ^ther  pr-.psrties  used,  ovmed,  acquired,  leased  or 
constructed  by  -che  city  and  c^^unty,"  etc. 

Under  Section  122  of  the  Charter  of  1932,  it  is  provided  in  part  as 
follows: 

•'Section  122.  The  San  Francisco  municipal  railway, 
the  San  Francisco  v.ater  department,  the  Hetch  Hetchy 
project  until  the  completion  thereof  when  it  shall  be 
merged  with  the  water  department,  the  airport,  and  any 
other  public  utility  hereafter  acquired,  shall  each  be 
design,^ ted  as  a  department  under  the  commission,  and,  in 
addition,  the  commission  may  create  a  bureau  of  engineer- 
ing -nd  such  other  bureaus  as  it  may  deem  necessary  for 
the  handling  of  mattei's  that  do  not  oertain  exclusively  to 
any  one   utility  or  department.   *  *  'i'"  (Emphasis  added) 

In  accordance  with  Section  122  above,  the  Public  Utilities  Commission 
on  April  13,  1936,  adopted  Resolution  Ko.  1296,  which  contained  the 
following: 

"BE  IT  RESOLVED,  That  there  is  hereby  created  the 
Electric  Power  Bureau,  which  shall  have  the  duties  of 
supervising  the  producing  and  distributing  of  electric 
energy  generated  at  the  Moccasin  Power  Plant  and  the 
Early  Intake  Plant  of  the  Hetch  Ketchy  Project,  and  any 
ither  electric  generating  plants  hernaftor  constructed 
by  the  city,  also  the  su-.-)erv:.sing  and  conduct  of  street 
lighting  thr:u>::hout  the  City  and  County  of  San  Francisco 
and  at  the  Moccasin  Power  riant  and  the  rueds  and  streets 
contiguous  thereto,  and  all  li.-hting  standards  and  f'cil- 
itios  owned  by  the  city,  includin~' the  heating,  lighting 
and  power  furnished  -public  buildin,^.s.  »  ^'  »"  (Emphasis  added) 

'  Your  attention  is  directed  to  Section  145  of  the  Public  Utilities  Code, 
;  Wherein  the  commission  "shall  determine  the  intensity  of  illumination, 
I  number  and  spacing  of  li,~hts,  and  other  details  to  secure  satisfactory 
i  street  lighting."" 

'That  the  power  rests  in  the  Public  Utilities  Commission  is  further 
stressed,  in  section  7^9,   Public  Works  Code: 

■'The  Director  of  Public  Works  shall  require  that 
street  lir^hting  facilities,  including  standards,  all 
associated  wires,  cables,  conduits,  junction  boxes, 
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services,  and  all  connoctions  therewith  satisfactory 
to  the  Public  Utilities  Comniissisn  be  included  in  all 
plans,  maps,  plats  and  specifications  for  the  opening 
of  streets,  tracts,  districts  or  subdivisions."  (Emphasis 
added)  ^ 

And  790.  states: 

"The  Director  of  Public  Works  shall  include  pro- 
vision for  street  li.i:htin.^  in  a  manner  satisfactory  to 
the  Public  Utilities  Commission  in  all  plans,  maps, 
plats  arid  specifications  for  street  openings  and  im-^rove- 
mcnts  made  by  the  city."  (Emphasis  added) 

The  effect  of  the  new  charter  is  contained  in  the  City  Attorney's 
Opinion  Wo.  4228,  dated  January  25,  1949,  which  in  part,  states: 

"Article  XI,  Section  8,  of  the  Constitution  states 
in  part  as  follows:   'such  charter  ....  shall  become 
the  organic  law  of  such  city  or  city  and  county  and  super- 
sede any  existing*::  charter,  and  all  laws  inconsistent  there- 
with. ' 

■''By  force  of  this  provision  of  the  C  nstitution, 
the  former  charter  ceased  to  have  effect  as  law  on  the 
date  that  the  present  charter  became  effective. 


"The  former  charter  is  t-^tally  abro~,ated,  but  the 
new  charter  incorporates  certain  provisions  of  the  old 
charter,  giving  these  provisions  life  as  part  of  the  new 
charter  only  and  subject  tc  any  limitations  or  alterations 
contained  in  the  new  charter."   (Emphasis  added) 

Since  1932,  all  departments  of  the  City  and  County  of  San  Francisco, 
chargbd  with  interpreting  the  Charter,  have  seemingly  agreed  that  the 
Public  Utilities  Commission  has  full  power  and  authority  over  -public 
utilities,  including  the  charge,  superintendence  and  control  of  street 
lighting  facilities  and  construction. 

Where  a  contemporaneous  administrative  construction  has  been  given  to 
a  statute,  by  those  charged  with  its  enforcement,  unless  clearly 
erroneous  or  unauthorized,  courts  will  generally  ••^ccept  such  construc- 
tion. 
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Hallovjav  v.  Pure  ell  (1Q50), 
35  Cal.  (2d)  220,  226; 

KcLaron  v.  Fleischer  (1919) 
181  Cal.  607,  615; 

Sec.  16  C.J.S.  (Constitutional  Law)  70  §32, 

11  Am.  Jut,  (Ccnstituticnal  Law)  697,  ct  seq, 

It  is  my  opinion  and  you  are  accordingly  advised,  that  the  charge, 
superintendence  and  control  of  street  lighting  construction  was,  bj' 
the  enactment  and  ratification  of  the  1932  charter,  transferred  to 
the  Public  Utilities  Commission. 


Respectfully  submitted, 


DIOK  R.  HOLM 
FJN/TATJr  City  Attorney 


To:   Harry  D.  Ross,  Controller 

City  and  County  of  San  Francisco 
Room  109  City  Hall 


OPINION  NO.  860 
JUNE  28,  1954 


)UBJECT:   PO' ER  OF  CITY  TO  ACCEPT  DEDICATION  OF  STREET  TO 

PUBLIC  USE  SUBJECT  TO  RIGHTS  OF  PUBLIC  UTILITY  IN 
STREET  AREA;  REST'ONSIBILITY  FOR  RELOCATION  OF  aND 
DAMAGE  TO  FACILITIES  OF  UTILITY  IN  STiiEET. 


Dear  Sir; 


Your  request  for  my  opinion  is  as  follows; 


R  E  ^:  U  E  S  T 

■■'The  Department  of  Public  i'orks  is  considering  the 
future  acceptance  of  deeds  to  the  City  from  the  housing 
Authority  of  the  City  and  County  of  San  Francisco  for 
street  areas  to  be  dedicated  for  public  use,  and  this 
Depf.rtment,  upon  construction  of  the  work  to  City  stand- 
ard, would  then  recommend  to  the  Board  of  Supervisors 
the  acceptance  of  the  street  improvement  by  the  City  for 
future  maintenance.   These  streets  are  i'iiddle  Point  Road 
and  ''est  Point  Road  which  are  a  portion  of  the  Hunters 
View  Housing  Project,  Cal  1-18. 

"The  Housing  Authority,  by  letter  dated  April  30, 
1954,  a  copy  of  which  is  attached  hereto,  has  informed 
me  that  they  are  negotiating  for  the  purchase  of  this 
proposed  street  area  from  the  Pacific  Gas  and  Electric 
Company.   The  company,  hov/ever^  wishes  to  except  and 
reserve  'therefrom  the  facilities  of  the  Pacific  Gas  and 
Electric  Company  now  located  therein  with  the  right  to 
operate  and  maintain  the  same,  together  with  the  right 
from  time  to  time  to  install,  operate,  and  maintain 
additional  facilities  in  said  strip  of  land  including 
but  not  limited  to  an  underground  casing  for  the  purpose 
of  carrying  pipe  lines  across  raddle  Point  Road.' 

"Before  proceeding  further  with  these  negotiations, 
I  would  like  your  opinion  to  the  following  two  questions: 

''1.   Is  the  City  able  to  accept  a  deed  and  dedicate 
a  street  for  public  use  subject  to  the  rights,  as 
stated  above,' of  a  public  utility? 


OPINION  NO.  860 
June  28,  1954 
Page  2 


"2. 


If  the  answer  to  the  first  question  is  affir- 
mative, would  Sections  752,  753  and  754  of  the  Public 
Works  Code,  relating  to  the  responsibility  of  owners 
of  facilities  in  the  public  streets,  be  abrogated, 
and  the  City  then  be  responsible  for  payment  for  re- 
location or  damage  to  the  facilities  of  the  Pacific 
Gas  and  Electric  Company  in  the  course  of  authorized 
construction  of  public  work  in  the  street  area?" 


Said  letter  from  the  Housing  authority  further  states; 

"At  present  there  is  a  It  inch  gas  line  in  the 
road  area  and  it  is  probably  the  only  existing 
facility  therein  of  the  Pacific  Gas  and  Electric 
Company.'' 


OPINION 


Question  No.  1  is  answerable  in  the  affirmative  within 
the  follov/ing  rule: 

"Not  only  may  lands  be  dedicated  for  a  specific 
purpose,  but  one  dedicating  land  to  the  public  may 
impose  reasonable  conditions,  and  restrictions,  or 
make  reservations,  if  not  repugnant  to  or  incon- 
sistent with  the  uses  and  purposes  for  which  the 
property  was  dedicated  in  the  first  instance;  .  .  , 

"The  donee,  by  acceptance,  agrees  unconditionally 
to  the  conditions  or  restrictions.   If  the  conditions 
prescribed  are  not  complied  v/ith  acceptance  is  a 
nullity,  unless  they  have  been  waived  by  the  dedi- 
cator, and  the  dedicator  has  his  remedy  for  their 
breach,"  MC^uillin.  Municipal  Corporations,  3rd  Ed., 
Vol.  XI,  Para.  33.10. 

The  California  crse  most  in  point  bearing  out  the  same 
rule  is  HILL  vs.  CITY  OF  OXNaiID,  46  C.h.   624,  summarized  in 
Syllabus  2  as  follows: 
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"'-'here  the  owner  of  land  deeds  a  strip  thereof 
to  the  county  for  highway  purposes,  reserving  all 
of  the  trees  grov/ing  thereon  and  the  right  to  trim 
pnd   remove  them,  and  the  Supervisors  accept  the 
dedication  subject  to  such  reservation ,  a  municipal 
corporation  v;hich  subsequently  transforms  such  high- 
way into  one  of  its  stre"ets  takes  it  burdened  with 
the  exceptions  contained  in  the  deed  to  the  county, 
?nd  may  not,  without  her  consent,  and  without  com- 
pensation, remove  the  trees  because  they  interfere 
with  the  plans  of  the  municipal  corporation  in  the 
matter  of  paving  and  curbing  the  street," 

It  is  my  opinion  that  the  proposed  reservations  on  the 
part  of  the  Pacific  Gas  and  Electric  Company  are  reasonable, 
and  it  is  therefore  my  further  opinion  that  they  would  be  legal 
and  enforceable  against  the  City  and  County  as  not  being  repug- 
nant and  inconsistent  with  the  dedication  proposed.   I  would 
suggest,  however,  that  the  Company's  proposed  right  "to  install, 
operate  and  mrintain  additional  facilities"  be  amended  to  read 
substr-^ntially  as  follows: 

"To  install,  operate,  and  maintain  additional 
facilities  in  ;:  reasonable  manner  in  said  strip 
of  land  including  but  limited  to  an  underground 
casing  for  the  purpose  of  carrying  pipe  lines 
across  I-iiddle  Point  Road." 

As  to  your  second  question,  whether  accepting  deeds  of 
dedication  subject  to  such  reservations,  would  abrogate  the 
established  rights  of  the  City  and  County  under  Sections  752, 
753  and  75/4.  of  the  Public  I/orks  Code,  to  impose  necessary  re- 
locations and  costs  for  the  same  upon  the  Pacific  Gas  and 
Electric  Company  in  connection  with  future  public  work  projects, 
I  would  advise  the  precautionary  measure  of  aborting  such  a 
contention  by  making  those  sections  an  express  exception  to  the 
reservations  within  the  deeds  to  the  Rousing  .luthority  in  the 
first  instance. 

Said  Sections  read  as  follows: 

"Sec.  752.   Notice  to  Remove  Underground  Pipes, 
etc.   w'henever  any  public  worlTis  authorized  by  the 
Board  of  Supervisors  of  the  City  and  County  of  San 


OPINION  NO.  860 
June  28,  1954 
Page  4 


Francisco  to  be  done  under  the  supervision  of  the 
Deps.rtment  of  Public  '."orks  of  said  city  and  county, 
upon,  in,  over  or  under  any  of  the  public  streets 
of  the  City  and  County  of  Sen  Francisco,  the  said 
Deprrtment  of  Public  V/orks  may  notify  in  writing 
any  person,  company,  firm  or  corporation  owning  or 
having  under  his,  their  or  its  control  pipes,  wires, 
tracks,  conduits  or  property  upon,  in,  over  or  under 
such  public  streets  of  said  city  and  county  to  remove 
or  adjust  so  much  of  his,  their  or  its  pipes,  wires, 
tracks,  conduits  or  property  as  will  allow  -ohe  prose- 
cution of  said  public  work  according  to  the  necessi- 
ties thereof. 

"Said  notice  shall  be  accompanied  by  a  copy  of  the 
plans  and  specifications  for  said  authorized  public 
work  showing  the  location  of  the  said  work  in  the 
said  streets  and  describing  the  same. 

"Said  notice  shall  specify  a  recsonable  time 
within  which  said  pipes,  wires,  tracks,  conduits 
or  property  must  be  removed  or  adjusted.  =' 

"Sec.  753.   Owners  Must  Remove  in  Required  Time. 
Any  person,  firm,  company  or  corporation,  h^.ving 
pipes,  wires,  tracks,  conduits  or  property  upon,  in, 
over  or  under  such  public  streets  upon,  in,  over  or 
under  v/hich  said  public  work  is  authorized  to  be  done, 
shall,  upon  receipt  of  said  notice,  remove  or  adjust 
or  cause  to  be  removed  or  be  adjusted  within  the  time 
specified  in  said  notice,  so  much  of  the  pipes,  wires, 
tracks,  conduits  or  property  belonging  to  or  under  the 
control  of  such  person,  firm,  company  or  corporation 
as  will  allow  the  said  authorized  work  to  be  prosecuted 
according-  to  the  plans  and  specifications  therefor." 


"Sec,  754.   Failure  —  ".'ork  May  3e  Done  by  Depart- 
ment.   If  any  person,  firm,  company  or  corporation 
TaTrr  nec^lect  or  refuse  to  comply  with  the  require- 
ments set  forth  in  the  notice  hereinbefore  provided, 
then,  and  in  that  event,  the  said  Dep-.rtment  of  Public 
^•orks  shall  remove  or  adjust  or  cause  to  be  removed  or 
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be  adjusted,  so  much  of  the  pipes,  wires,  tracks, 
conduits  or  property  specified  in  such  notice  as 
m?.y  be  requisite  for  the  prosecution  of  the  said 
authorized  public  work  according  to  the  plans  and 
specifications  therefor;  r-^nd,  the  incidental  ex- 
penses incurred  in  such  removal  or  adjustment, 
shall  be  chargeable  to  the  person,  firm,  company 
or  corporation  failing,  neglecting  or  refusing  to 
comply  with  the  requirements  of  the  said  notice, 
and  m?y  be  recovered  in  an  action  at  law  brought 
in  the  name  of  the  City  and  County  of  San  Francisco 
against  such  person,  firm,  company  or  corporf tion." 

Undoubtedly  said  sections  vest  in  the  City  and  County 
a  right  which  constitutes  a  "thing  of  vtlue"  within  the  meaning 
of  Article  IV,  Section  31  of  the  California  Jtate  Constitution, 
and  therefore  comes  within  its  prohibition  denying  any  city  and 
county  the  power  to  make  a  gift  or  dispose  of  any  ''thing  of 
value"  belonging  to  the  municipality  without  consideration. 
However,  I  cm   fearful  here  that  the  deed  of  dedication  itself 
might  be  construed  as  a  sufficient  consideration,  inclusive  of 
not  herring  relocation  costs,  unless  said  exception  is  expressly 
set  forth  upon  the  face  of  the  deed  of  dedication. 

Further  need  for  taking  such  a  precaution  is  gathered 
from  the  court's  holding  in  said  case  of  KILL  vs.  CITY  OF  OINaHD, 
supra,  as  summarized  in  the  above-quoted  Syllabus  2,  and  as 
Further  summarized  in  Syllabus  4,  as  follows: 

''The  deed  of  a  strip  of  land  to  the  county  for 
highway  purposes,  reserving  to  the  grantor  the  trees 
growing  thereon,  which  dedication  is  accepted  by  the 
supervisors  subject  to  such  reservation,  constitutes 
an' executed  contract,  within  the  meaning  of  the  pro- 
visions of  Article  I,  Section  10,  of  the  federr.l  con- 
stitution that  'No  state  shall  pass  any  law  impairing 
the  obligation  of  contract',  and  fixes  and  limits  the 
rights  of  the  respective  parties  thereto;  and  it  is 
beyond  the  power  of  the  otate  of  California,  or  any 
municipal  subdivision  thereof,  by  any  ordinance  or 
resolution,  to  impair  the  obligations  of  such  contract." 
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Pursuant  to  the  foregoing,  you  ?.re  therefore  advised 
that  acceptance  of  deeds  of  dedication  as  proposed  in  your 
letter  without  making  the  provisions  of  Sections  752,  753  and 
754  of  the  Public  '  orks  Code  an  exception  to  the  proposed  res- 
ervations, might  well  result  in  an  abrogation  of  the  City  and 
County's  discretionary  right  xmder  said  sections  to  require 
relocation  cf  facilities  in  the  streets  involved  at  the  cost 
of  the  Pacific  Gas  and  Electric  Company. 


Respectfully  submitted, 


RJ?.  /FJN 


DION  R.  HOLM 
City  j'.ttorney 


TO: 


llr,   Sherman  ?.  Duckel 

Director 

Deoartment  of  Public 

260  City  Hall 

San  i^rancisco 


orks 
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SUBJECT:      RIGHT   OP   Ai^PEAL  TO   THE  EOAuD  OF    SUPERVISORS  PROM 
ACTIONS   OF   T.-IL    PULLIC  ^  "ELF ARE   DEPART]  i-NT   DEMYING 
APPLICATIONS  F07   OLD  AGE  AID  ANI;  BLIND  AID,    AND  FOR 
AID   SUPPLEiiENTAL  THERETO. 

G  entlemen: 

This  will  acknowledge  receipt  from  you  of  the  follovdng 
request  for  an  opinion: 

REQUEST 

"The  Public  Health  aid  ^''elfare  CO'iraittee  of  the  Board 
of  Supervisors  respectfully  requests  that  your  office  fur- 
nish it   with  a  i-i'ltten  opinion  on  the  following: 

"1,     VJhat    are    the  rights,   pursuant    to  the   provisions 
of  Section  2l8l.l  or    any  other   section  of   the 
Welfare   and   Institutions   Code,    of  persons    who 
have  been  denied  Old  Age   Security  Aid  or  Elind 
Aid  by  the   Public  v.' elf  are  Department  with  re- 
spect   to   an  appeal    to   the  Eoard  of   Supervisors? 

"2,     Do   recipients   of  Old   Age   Security    dd  or  Llind 
Aid  have   the   right   of   appeal    to    the   Board  of 
Supervisors   in  those  cases   where    (a)    changes   in 
allotments   are  made  by  the   Public    .elfare  De- 
partment  and    (b)    changes   in  allotments   are 
requested  by  the  recipient  of   Old  Age   Security 
Aid   or   Blind  Aid. 

"An  early  response  will  be   appreciated  by  the 
Committee." 

OPINION 

The  two  questions  asked  in  the  foregoing  request  i-dll  be 
answered  in  the  order  asked;  as  to  each  question,  Blind  ..id  will  be 
considered  separately  xrom  Old  Age  Security  Aid, 

1,  Appeal;  rights  of  persons  who  have  been  denied  aid. 

This  category  of  recipients  is  taken  to  consist  of  those 
persons  who  have  been  denied  aid  upon  an  intial  application  submitted 
to  establish  eligibility  for  aid.   Those  persons  who  are  already 
recipients  oi  aid  under  one  of  these  programs  are  understood  to  te 
the  caterory  referred  to  in  the  second  question  asked. 
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Old  Age   Security  Aid 


The   section  cited  by  you,    Section  2l8l,,l  of   the  V/elfare 
and  Institutions   Code,    is    the   governin[^  statute  re^ulatin-   the   "appeal' 
rights   of   an  initial   applicant  for  Old  Age  Security  aid.      Other 
statutes,    later   discussed,    similarly  apply   to   Elind  Aid.      Section 
2161.1  reads   as   iollovis: 

"Tlie  board  shall   irriediately  notify   the    applicant 
in  tr/ritinff   01    its   decision,    and    -chao  he   may,   upon 
application  to    the  board  within  30  days,    appear  before 
the  board  at   a  tine    to  be   fixed  by  the  board,    and   show 
cause   Hhy  the   action  of   the  board  is  not   satisfactory. 
The   hearing:   shall   be   held   within  30   days   from  t  he    time 
of    application  for    hearing].      Upon   good  cause    shoivn, 
the  board  may  reconsider   its   previous   action,   and   take 
i-jhatever    action    the   board  deems   proper   upon  the    appli- 
cation.     The    decision  of    the   board   confir-ninr   or 
reconsidering   its   previous   action  shall  be  rendered 
within  15   days    after   the   hearin?;, 

"The   right   of  hearing  by  the   board   of   supervisors 
provided  b      this    section  is    intended  as   an  alternative 
to  direc  :    appeal    to    the   State   Social  Welfare  Eoard,    and 
an  applicant  who   has  applied  for  hearing  before    the 
board  of    supervisors   shall  not   appeal    to   the   State 
Social  VJelfare   Board  until    uhe   decision  of    the   board   of 
supervisors   has  been  rendered.      After    the   decision  of 
the   board  of   supervisors   has  been  rendered,    the    appli- 
cant may   appeal    therefrom  to    the   State   Social  "elfare 
Foard,      An  applicant  who   does  not    apply  for   hearing  be- 
fore the  board  of   supervisors  may  appeal   directly   to 
the  State   Social  Welfare  Eoard  as  provided   in  Section 
2162," 

This    section,    it    vi 11  be   noted,   provides   that   a  hearing  by  the   board 
of    supervisors    is   an  alternative   to   direct   appeal   to   the  State   Social 
Welfare   Eoard;    however,    the   latter  may  be   invoked  as   an   additional 
remedy. 

The    hearing   described  must  be   held  before    the   plenary 
board  by  virtue   of    the    provision  of   the    section    uhat   the   applicant 
"may    .    ,    .    appear  before    the  board".      "'Beiore'    means    'in   the   pres- 
ence  of.'"      In  re   Keller.    36  Fed,    681,   681+;    see   In  re   Hurphy,    321 
Mass,    206    (7^  N,Z.    2d  1^3)5   Figrow  v.   Hiatt,    70  r\    rupp.^26.      More- 
over,   the   code    section   itself  characterizes    the   opportunity  for    ap- 
pearance  as   a   "right    of   hearing".      It   follov/s    that  the   applicant  must 
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thus  be   given   the  right   to   make   a  presentation  in  order    that  he   may 
effectively   "show  cause",      ^:ee   In  re   Tate.   63  F.   Supp,    96l,   962.      Of 
course,    the  Board   is   entitled   to  make   "reasonable  rules  and    regula- 
tions    not   inconsistent  with   the   Charter   or    state   law   to   govern  such 
hearings.      Charter,    section  19( a) . 

It  is   corollary  to   the   above   conclusion  that,   while   the 
Board  may  be   assisted  in  its   determination  by  a  committee    thereof, 
a  hearing  before   committee   cannot  be   substituted  for  the   hearing 
before    the   plenary  board,      A  committee   hearing   '/ould  not   be    the 
required  opportunity   to   appear   in   the  presence   of   the  Board,      More- 
over  in  Bandini   Estate   Co.    v.   County   of  Los   Angeles,    28   Cal,   App.    2d 
221].,    it  was   held    that  under    a  statute  requiring"  a  hearing  by   the 
"Board",    the   duty  of  conducting   the   hearing   could  not  be   delegated 
by  the  E»ard   to   a   subcommittee   of  a  single   supervisor.      This   prin- 
ciple   that   "board"   means    the   collective~body  duly  assembled  is 
applicable. 

Nor    does   Section  7.1   of   the  ^ "elf are  &  Institutions   Code 
militate    against   this    conclusion.      \'hile   that   section  provides    that 
under   the   statutes   here    at   issue   "The    authority  of   a   county  board  of 
supervisors    to   grant,    deny,    terminate,    increase   or   decrease   aid   •    .    • 
may  be   exercised  by  an  agent  when  duly  authorized  by  resolutionof 
such  board",    it  does  not   include   the   duty   to   conduct  hearings   among 
the   listinrj   of   delegable   duties.      Further,    it    is   patent   that  a  hear- 
ing by  any  other   body  would  not   be   a  hearing   "before    the  board". 
Thus   delineated,    the   duty  is   not   delegable.      There    is    a  reason  for   the 
imposition  of   this   duty  upon  the  board.      Since   only  an   investigation 
is  required  upon  an  initial   application  for    aid  and    (as   will  be   later 
decided)    for  modifications    or  redeterminations    of  aid  already  being 
granted,    there    is    a  basis   for   singling   out   appeals   from  the   denial    of 
the   initial   application  for    special   treatment    as   posing,   the  most 
serious   problem--whether    the    applicant   is   eligible    for    any  aid  at   all. 
See   'elfare  k   Institutions   Code,    section  2l80.5;    12   Ops.    Cal.   Atty. 
Gen.    327,    328-329.      Also    see   21   Ops.    Cal.   Atty.    Gen.    1^2,    indicating 
the   legislative   history  of   Section  7.1   vherein,    as   an  Assembly  bill, 
it  was    amended   to    strike   out   broad  provisions    that    would  have   enabled 
a   county  board  of    supervisors    to    delegate   any   "power"    or   "duty"    under 
this    law.        Thus,    even  under   Section  7.1|    the   duty  of   hearing  of 
initial   applications   after   denial   cannot  be   delegated  by  the  Board 
of   Supervisors, 

Blind  Aid 

Your  reference    to  Blind  Aid   is    taken   to  refer   to   the    two 
assistance   programs    for    the  blind:      Aid   to  the   Needy  Blind   (V.'elfare 
&   Institutions   Code   sections   3000--3093)    and  Aid   to   the    Partially  Self- 
Supoorting  Blind    (id.,    sections   3^00  —  31+82).      Each  of   these    statutes 
has' a  code    section  identical  with  Section  2181.1   except   for    the 
reference    to   another   section  that   appears  therein.      The   indicated 
code   sections  are  3087.5   and   3i+73.2.     You  are   similarly  advised  in 
regard   to   the  Blind  Aid  programs— that  the   plenary  Board   is  required 
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to   allow  applicants   a  hearing   to   show  cause  why  the    denials   of   their 
applications    should  not   stand, 

2 ,     Appeal  rights   of _  present  recipien t s   of   aid  vrho 
£r o te3^t_or_r^qu_e^_t_  chang e s   in  al lo tmen t s . 

Your  request  is  directed  to  the  category  of  those  v.iio  are 
currently  recipients  of  aid,  or,  as  will  be  pointed  out,  enjoy  a 
special  status  by  virtue  of  their  receipt  of  aid  vdthin  certain  pre- 
scribed periods  In  the  past.  i''hether  the  modification  of  the  alloc- 
pient  is  ordered  by  the  i^ublic  '  elfare  Department  or  requested  by  the 
recipient,  the  conclusion  is  the  same.  ihere  is  no  statute,  except 
Section  2161.1  above  quoted,  that  enjoins  upon  the  Board  the  duty  of 
conducting  a  hearing  before  it.  Contrast  Section  2l8i4.  which  governs 
modification  and  discontinuance   of   aid   to   current  recipients: 

"The   board  may   annually  or   oftener  make   such 
investigation  as   the   board  deems  necessary   to   deter- 
mine   the  recipient's   eligibility   to   continue   to 
receive   aid   under    this   chapter.      The    amount   of   aid 
may  be   changed   or   aid  may  be   discontinued  if   the 
board   finds   that   the   recipient's   circumstances   have 
changed   sufficiently   to   v/arrant   it," 

This    latter   section  imposes  merely  the   duty  of   investigation  upon   the 
Board  prior    to  making   the   finding   described  and  reaching:   a  decision. 
Omitted  is    any  requirement    of    a  hearinr;   or   any  other    equivalent   for 
an  appeal  before    the  Board   in  the  event  of   a  decision  adverse   to   the 
recipient.      The  fact    that   else^ihere   in  the   Old  Age   Security  Law   the 
Legislature   explicitly  required  such   a  hearing   is   significant.      This 
conscious   exclusion  of   any   such  requirement   from  Section  2l8l|.  indi- 
cates   an   intent    to   make  no  such  requirement   for  modifications    of 
current    aid.      See   Collins   vs.    City   and  County  of  San  Franci sco .    112 
Cal.App   2d  719{"Expressio   unius   est  exclusio   alterius" ) ;    also   see 
Section  2220,      As   has  been  noted,    the   serious    questions   arising  upon 
the   initial   determination  of   eligibility  furnish   a  basis   for    this 
distinction, 

A  re-exsnination  of   Section  2l6l.l,    quoted  supra,    also 
compels    the    conclusion   that    the    hearing  before   the   supervisors   allov/ed 
by  way  of   apiDeal    therein  is   intended   to  be   granted   only  to  an   "appli- 
cant"   for    aid   and  not    to   one   already  a  "recipient".      The   statutes 
already  quoted  display  conscious   differentiation  of   the    terms    "appli- 
cant"   and    "recipient".      Compare   Section  2l8l,l  with  Section  2181+. 
Throughout    the   Old  Age   Security    chis   distinction   is    scrupulously 
observed.      Section  2l89(3),    in  listing    the   matters    that  must  be  re- 
ported by   the   clerk  of   a  board   of   supervisors    to    the   State   Department 
of  Social  \7elfare,    enumerates    "the  number   of   applications   granted,    and 
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the    grants    of   aid   changed,   revoked  or    suspended".      Indicated 
is   a  limited  meaninr^  of   the   word   "application"    for    the   purposes 
of   this    statute.        Many  of    the   code    sections    illustrate    this   dis- 
tinction,   i,e,,    sections   2020,   2020.001,   2011,    201i+,   2016,    2163, 
2163.1,    2163.2,   2163.7,   2l6[|,    2l65a   and   2l65dj    compare   2160.6. 
Moreover,    the    seccions   dealing  with   ''application"    indicate    that   the 
procedure   contemplates   the    obtaining  of  information   that  would   only 
be    sought   upon  Initial    enrollment.      i.e.    sections   2162    (proof   of    age), 
2183,    2180.5    (aid  not   granted  until   "applicant"    found   eligible). 
To  be    distinguished   is   Section  2220.5,   vjhich  sets   up   a  duty   to  notify 
a  recipient  of   his    "right    to   appeal    therefrom"   when  the  board  cancels 
his   aid.      That  section  does  not   state    that   such  "appeal"   is   to   the 
board   of   supervisors;   moreover,    "The   words    'appeal'    and    'appellate' 
(o)rdinarily   *    ,    ,   refer   to   the   removal   of  proceedings   from  one   court 
or    tribunal    co    another   for  review."      Hooper    Telephone    Co.    v.   Nebraska 
Telephone   Co.,    96   Neb,    21^.5,    ll}.7  N,".   67I].,    678 .      The    appeal   contem- 
plated here   is   not    to    the   Foard  of   Supervisors,       (See   Section  2l8l,l 
vrhere    the    type   of   reviev;   in  question  is    designated  a  "hearing",   not 
an  "appeal".) 

Ily  conclusion  is    chat   there   is  no  right   of  hearing  by  way 
of   appeal  before    the   Hoard   of   Supervisors   upon  modification  of   aid 
allotments   currently  granted  under    the   Old  Age   Security  Lav;,      A  hear- 
ing need  be   given  only  upon   the   denial  of   original   applications   for 
aid.      It   should  be  noted   that   several  provisions   of   the    statute   in 
question  obviate    ":he   need  for    an  original  application  under    certain 
circumstances:      Section  2180.6    (v/hen  aid  discontinued  in  past   year 
except   for    employment);    Section  2183.9    (v/hen  aid   discontinued  for 
employment  within  the   past  year);    Section  2160.6    (when   aid  discontinu- 
ed' for    confinement    in  institution).      These   provisions,    it    v.ould   seem, 
would    to  that   extent   affect    the   requirement    that   the   Board  allov;  a 
hearing   before   it. 

Blind   Aid 

The  statutes  governing  th^  two  blind  Aid  programs  compel 
a  similar  conclusion.   In  regard 'to  .id  to  the  Needy  Blind,  Section 
3087,5,  requiring  the  hearing  before  the  Board  of  Supervisors,  is 
limited  to  original  applications;  likewise,  the  differentiation 
between  "applicant"  and  "recipient"  is  consistently  maintained,   i.e., 
sections  3083.I,  30I4.U,  308i|.    Provisions   overning  the  detail  of  an 
"application"  and  requiring  affidavit  of  residence  and  physical 
examination  indicate  that  "applicant"  is  limited  to  one  not  yet  in 
receipt  of  aid.   Sections  308l,  3083.   In  this  instance  there  is  an 
explicit  code  section  providing  for  appeal  to  the  state  Social  "el- 
fare  Board  in  the  event  the  supervisors  decrease  or  cut  off  the 
assistance  of  a  "person  receiving  aid",   Section  3089.   This  is  in 
direct  contrast  to  the  alternative  method  provided  for  original 
applications.   Again  note  that  there  is  a  saving  provision  obviating 
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the  aeed  I'or  initial  application  for  one  in  receipt  of  aid  during  one 
year  past.   Section  3078,3. 

In  regard  to  Aid  to  the  Partially  Self-Suppor  ting  Blind, 
Section  3'4-73.2  requires  a  board  hearing  only  for  "applicants".   In 
view  of  the  provision  imposing  the  same  duties  upon  the  state  and 
upon  the  counties  as  obtaining  under  the  Needy  Blind  statute  (Sec- 
tion 3^4-60)  and  code  sections  indicating  the  distinction  alluded  to 
(sections  3i+i|-i4-»  314-62,1,  3^4-70,  3^71)  >  the  above  conclusion  is  also 
here  indicated.   Likewise,  in  this  statute  there  is  a  one  year 
saving  clause  to  some  extent  obviating  re-application.   Section 

3i^.75. 

CONCLUSION 

You  are  advised  that  under  all  the  statutes  indicated  a 
hearing  before  the  Board  of  Supervisors  must  be  accorded  t'^  intial 
applicants  but  not  to  present  recipients  or  those,  by  statute,  who 
are  excused  from  reapplying. 

Respectfully  submitted, 


DION  R,  HOLM 
City  Attorney 
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